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These four appeals raise the issue of retroactive child support. InD.B.S v.
SR.G., the parents had three children in the course of their 10-year common law
relationship. Following their separation in 1998, the father had sole interim custody,

but the parties subsequently entered into an informal shared custody arrangement.
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Neither party paid support to the other, although the father’s income substantially
exceeded the mother’s. In 2003, the mother brought proceedings under Alberta’s
Parentage and Maintenance Act for retroactive and ongoing support. The chambers
judge awarded the mother prospective support but declined to make aretroactive award
because their household incomeswere at that time approximately the same and because
thefather had clearly contributed to the children’ s support sincethe separation. Further,
he was not satisfied that it would benefit the children to make such an award, and stated
that retroactive support would be inappropriate in the circumstances. The Court of
Appeal allowed the mother’s appeal, set out factors that a court should consider in
deciding whether to make aretroactive award, and sent the matter back to the chambers

judge for reconsideration.

InT.AR. v. L.JW, the parents al so had three children in the course of their
common law relationship. Following the parents separation in 1991, the children lived
withthe mother. Somemonthslater, thefather started paying support of $150 per month
pursuant to a maintenance agreement, which was increased to $300 a month in
April 2003 pursuant to a consent order. The mother is now married and her annual
household income was approximately $50,000. The father wasliving in acommon law
relationship with a new spouse and her two children. He was earning $23,000 per
annum. In June 2003, the court awarded child support in the amount of $465 per month.
In dismissing the mother’s claim under Alberta’ s Parentage and Maintenance Act for
support retroactive to 1999, representing the difference between the child support paid
and the $465 amount, the chambers judge considered the hardship such an award would
cause, the father’ smeagreincome, the fact that he had honoured his support obligations
and that he had incurred substantial expensesin exercising hisaccessrights. The Court

of Appeal held that the matter should be returned to the chambers judge to consider
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whether the burden of aretroactive award could be alleviated by a creative award and

on whom the burden of the unfulfilled obligation should fall.

In Henry v. Henry, the parents married in 1984 and were divorced in 1991.
After they separated their two children resided with the mother, and the divorce
judgment ordered the father to pay $700 per month in child support. In February 2000,
the mother signalled an intention to seek increased support. Although the father raised
his support payments in 2000 and 2003, the amounts he paid were substantially below
those set out in the Federal Child Support Guidelines (“Guidelines’). The mother was
unaware that his income had increased dramatically since the divorce, while she was
experiencing financial difficulties. Thefather had refusedto providefinancial assistance
at various times when requested, responding to the mother with acrimony and
intimidation. The mother applied to vary the child support paymentsin February 2003.
The chambers judge granted her application for retroactive support, deciding that the
award should be retroactive to July 1, 1997 and that it should be based on the father’s
applicable Guidelinesincome. Themajority of the Court of Appeal upheld thedecision,
but one judge dissented on the issue of the date to which the order should be made

retroactive.

In Hiemstra v. Hiemstra, the parents were divorced in 1996. The two
children of the marriage went to live with the father, and the mother paid child support.
In November 2000, the son moved in with the mother and the child support payments
ceased. Although the father had a substantial income, he did not comply with the
mother’ s April 2003 request that he contribute to their daughter’ s college expenses. By
February 2004, the mother was supporting both children; three months|ater, she applied

for retroactive child support. The chambers judge held that this was an appropriate
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circumstancefor aretroactive award, and he calculated it from January 1, 2003 onward,
to be paid in the amount of $500 per month, as a“reasonable compromise” that best fit

the situation of the parties. The Court of Appeal upheld the decision.

Held: TheappeasinD.B.S and T.A.R. should be allowed and the decisions

of the chambers judges restored.

Held: The appealsin Henry and Hiemstra should be dismissed.

Per McLachlin C.J. and Bastarache, LeBel and Deschamps JJ.: Parents
have an obligation to support their children in a manner commensurate with their
income, and this obligation and the children’s concomitant right to support exist
independently of any statute or court order. To determine whether aretroactive award
would be appropriate, the court must first consider the prevailing legislation and child
support scheme. To the extent that the federal scheme has eschewed a purely
needs-based analysis, thisfree-standing obligation impliesthat the total amount of child
support owed will generally fluctuate based on the payor parent’ sincome. Thus, under
that scheme, payor parents who do not increase their child support payments to
correspond with their incomes will not have fulfilled their obligationsto their children.
However, the provinces remain free to espouse a different paradigm. When an
applicationfor retroactive support ismade, therefore, it will beincumbent upon the court

to analyse the statutory scheme pursuant to which the application was brought. [54]

The fact that the current child support scheme under both the Divorce Act
and Alberta’ s Parentage and Maintenance Act are application-based does not preclude

courts from considering retroactive awards. While child support orders should provide
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payor parents with the benefit of predictability, and a degree of certainty in managing
their affairs, such an order does not absolve the payor parent — or the recipient
parent — of the responsibility of continually ensuring that the children arereceiving an
appropriate amount of support. As the circumstances underlying the original award
change, the value of that award in defining the parents obligations necessarily
diminishes. In situations where payor parents are found to be deficient in their support
obligationsto their children, it will be openfor the courts, acting pursuant to the Divorce
Act or the Parentage and Maintenance Act, to vary theexisting ordersretroactively. The
consequence will be that amounts that should have been paid earlier will become
immediately enforceable. Similarly, acourt may award retroactive support wherethere
has been a previous agreement between the parents. Although such agreements should
be given considerabl e weight, where circumstances have changed and the actual support
obligations of the payor parent have not been met, the court may order a retroactive
award so long as the applicable statutory regime permitsit. Under the Divorce Act or
the Parentage and Maintenance Act, courts also have the power to order origina
retroactive child support awards in appropriate circumstances. Lastly, where support,
including retroactive support, is requested pursuant to the Parentage and Maintenance
Act, acourt will not have jurisdiction to order support if the child in question was over
18 at the time the application was made, or if certain expenses occurred more than two
yearsin the past. Under the Divorce Act, a court will not be able to make aretroactive
award if the child in question is no longer a“child of the marriage”, asdefined in s. 2,

when the application is made. [59] [74] [78] [84] [87-89]

In determining whether to makearetroactiveaward, acourt should strivefor
ahalistic view of the matter and decide each case on the basis of its particular facts. The

payor parent’s interest in certainty must be balanced with the need for fairness to the
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child and for flexibility. In doing this, the court should consider the reason for the
recipient parent’ sdelay in seeking child support, the conduct of the payor parent, the past
and present circumstances of the child, including thechild’ sneedsat thetimethe support
should have been paid, and whether the retroactive award might entail hardship. Once
the court determinesthat aretroactive child support award should be ordered, the award
should as a general rule be retroactive to the date of effective notice by the recipient
parent that child support should be paid or increased, but to no more than three yearsin
the past. Effective notice does not require the recipient parent to take legal action; all
that isrequired is that the topic be broached. Once that has occurred, the payor parent
can no longer assume that the status quo is fair. However, where the payor parent has
engaged in blameworthy conduct, the date when the circumstances changed materially
will be the presumptive start date of the award. Finally, the court must ensure not only
that the quantum of aretroactive support award is consistent with the statutory scheme

under which it is operating, but also that it fits the circumstances. [99-135]

In view of this analysis, the following dispositions should be made in the
instant cases. InD.B.S, retroactive support isnot justified. Thetwo household incomes
were roughly equal and there was no blameworthy conduct on the part of the payor
father. More importantly, the chambers judge held that a retroactive award would be
“inappropriate and inequitable’” and would not benefit the children. In these
circumstances, deferenceisowed to the chamber judge’ sorder. Similarly, inT.A.R., the
chambers judge’ s decision not to grant retroactive support also merits deference. He
found that the father’s conduct was not deceitful or blameworthy and that he had
honoured hisobligation faithfully. Although the chambersjudgedid not consider all the
factors, hetook a holistic view of the matter and arrived at the conclusion that this was

not an appropriate case to grant retroactive support. [139-141] [144-145]
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In Henry, the retroactive award is affirmed. There was no unreasonable
delay by the mother in applying for an increase in support. She broached the topic of
increasing the father’s child support obligations to the best of her ability, given her
ignorance of her ex-husband’ sactual income and theway heintimidated her. Thefather
acted in a blameworthy manner: even though he was aware that hisincome had risen
substantially since the original order was rendered and that his children were living at
levelscommensurate with hisex-wife' slow income, he refused to raise his paymentsto
levels appropriate to hisincome. The chambers judge’s retroactive award would not
imposetoo great aburden on the father, and the children should benefit from thisaward.
The fact that the eldest child affected by the award was no longer a “child of the
marriage” when the notice of motion for retroactive support was filed had no effect on
the court’ sjurisdiction to make aretroactive child support order under the Divorce Act.
Because the ex-husband did not disclose hisincreasesin incometo his ex-wife earlier,
shewas compelled to serve him with anoticeto disclosein order to ascertain hisincome
for the years relevant to this appeal. This procedure, contemplated in the Guidelines,
sufficed to trigger the court’ s jurisdiction under the Divorce Act. Since the procedure
was completed prior to the time the eldest child ceased being a child of the marriage, it

was appropriate for the court to make aretroactive order for this child. [146-150]

Lastly, in Hiemstra, the chambers judge properly weighed the relevant
considerationsin deciding upon theaward, and his retroactive order should be affirmed.
Given the father’ s substantial income, he cannot be considered blamelessin not paying
child support. Hedid not have areasonable belief that his support obligation was being
fulfilled. The chambers judge chose to make the award retroactive only to January 1,
2003, despitethefather’ sfailureto provide child support for alonger period of time. As
the date has not been cross-appeal ed by the mother, it should not be disturbed. [ 152-154]



-0-

Per Fish, Abella and Charron JJ.: Parents have a free-standing joint
obligation to support their children based on their ability to do so, and this obligation
creates aright in the child. Because the child’ sright to support varies with changesin
income, the child’ s entitlement to a change in support should not be limited to the date
of the recipient parent’s notice of an intention to enforce it. So long as the change in
incomewarrantsdifferent child support fromwhat isbeing paid, the presumptive starting
point for the child’ s entitlement is when the change occurred, not when it was disclosed
or discovered. For payor parents, certainty and predictability are protected by the legal
certainty that whenever their income changes materially, that is the moment their
obligation changesautomatically, evenif enforcement of that increased obligation isnot
automatic. Since the existence of the increased support obligation depends on the
existence of the increased income, there is no role for blameworthy conduct in
determining the date at which children can recover the support towhich they areentitled.
The obligation fluctuates with parental income, not with parental misconduct. In the
sameway, the recipient parent need not demonstrate that the failure to pay child support
has resulted in hardship for the child. A presumptive date of entitlement to achangein
child support does not, however, eliminate the role of judicial discretion. It will be up
to the court in each circumstance to determine whether the presumptive date has been
rebutted. While undue hardship could militate against aretroactive order being made as
of the date of the change of circumstances, thereis no reason to deprive children of the
support to which they are entitled by imposing an arbitrary three-year judicial limitation
period on the amount of child support that can be recovered. Such aclear restriction on
achild’'s entitlement is an unnecessary fettering of judicial discretion and requires an
express statutory direction to that effect. Notwithstanding the differencesin approach,

there is agreement with the majority’ s disposition of the four appeals. [157-179]
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BASTARACHE J. —

1. Introduction

Thepresent appeal sinvolvethe parental obligation to support one’ schildren, and
the question of whether this obligation compel s parents to make child support payments
for periods of time when the responsibility to do so was never identified, much less
enforced. Thisquestionwill arisewhen the parent receiving child support (the* recipient
parent”) determinesthat (s)he should have been paid greater amountsthan (s)he actually
received, despite the fact that no court order or separation agreement provided for these
higher payments. These appeals do not concern the non-payment of arrears; they
concern the enforceability and quantification of support that was neither paid nor

claimed when it was supposedly due.

The awards contemplated in the present appeals are often termed “retroactive
awards’ because they involve enforcing past obligations, not ensuring prospective
support. Though misleading inthetechnical sense, | will adopt thisterminology inthese
reasons because it helps identify the tension that underlies such awards. Still, | must
observe that these “retroactive” awards are not truly retroactive. They do not hold
parents to a legal standard that did not exist at the relevant time: see MacMinn v.
MacMinn (1995), 174 A.R. 261 (C.A.). But they are“retroactive’ in the sense that they
are not being made on a go-forward basis: the parents who owe support (the “payor
parents’) are being ordered to pay what, in hindsight, should have been paid before: see
S (L.) V. P. (E.) (1999), 67 B.C.L.R. (3d) 254, 1999 BCCA 393, at paras. 55-57. Unlike
prospectivechild support awards, then, retroactive awardsimplicatethe delicate balance

between certainty and flexibility in this area of the law.
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The four appeals before this Court raise a broad cross-section of circumstances.
Two appeals deal with retroactive awards claimed under the federal government’s
jurisdiction over divorce, whiletwo relateto Alberta’ sprovincial regime under the now-
repealed Parentage and Maintenance Act, R.S.A. 2000, c. P-1. Two of them involve
claimsfor retroactive awardswhere no support paymentshad ever been paid by the other
parent, while the other two ask for original awards to be increased. As| will explain,
differences like these will have important implications for how cases should be treated

and, ultimately, decided.

At the same time, however, the similarities between the four appeals are
unmistakable. Each case involves a recipient parent who failed to apply to a court for
an increase in child support paymentsin atimely manner. Most unfortunate, each case
involves children who lived prolonged periods without the support they were due.
Whatever the outcome of theseindividual cases, the ultimate goal must beto ensurethat
children benefit from the support they are owed at the time when they are owed it. Any
incentives for payor parents to be deficient in meeting their obligations should be

eliminated.

Against thisbackdrop, it becomes clear that retroactive awards cannot simply be
regarded as exceptional orders to be made in exceptional circumstances. A modern
approach compels consideration of all relevant factorsin order to determine whether a
retroactive award is appropriate in the circumstances. Thus, while the propriety of a
retroactive award should not be presumed, it will not only be found in rare cases either.
Unreasonable delay by therecipient parent in seeking an increasein support will militate

against aretroactive award, while blameworthy conduct by the payor parent will have
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the opposite effect. Where ordered, an award should generally beretroactiveto the date
when the recipient parent gave the payor parent effective notice of his’her intention to
seek an increase in support payments; this date represents a fair balance between

certainty and flexibility.

Given the different factual circumstances presented by the appeals before this
Court, and the contextual approach endorsed by thesereasons, it should not be surprising
that the results of all four appeals are not identical. Courts must be open to ordering
retroactive support where fairness to children dictates it, but should also be mindful of
the certainty that fairness to payor parents often demands. It is only after a detailed
examination of the facts in a particular case that the appropriateness of a retroactive

award can be evaluated.

2. Facts and Judicial History

21 D.B.Sv.SRG.

D.B.S. (thefather) and S.R.G. (the mother) had three children during the course
of their ten-year common law relationship. The two parents separated in 1998; an ex
parte order under the Parentage and Maintenance Act provided the father with sole
interim custody. The partiesthen entered into aseparation and property contract, which
was confirmed by aconsent order on March 1, 1999. The mother has stated that she had
no input into the contract and she did not have counsel negotiate its content; however,
she was represented at the time. In fact, she signed the contract against the advice of

counsdl.
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Theagreement providedfor joint custody, withthefather having primary, day-to-
day residence. However, the mother did not need to pay child support under the
agreement; her incomein 1999 was $6,272. Later, the parentswould enter into ashared
custody relationship. Custody issues would arise again in November 2002, when the

eldest child ran away from home.

The present dispute began when the mother sought joint custody with primary
residence of al three children and specified access to the father. Before the
commencement of court proceedingsin April 2003, the parentsparti cipated i n settlement
and mediation sessions. Before the chambersjudge, the mother al so requested an award
of retroactive support for 36 months, going back as far as the father’ s recent financial
disclosure would alow. During the period in question, the income of the father was
substantially higher than that of the mother. However, the mother had apparently been

unaware she could have sought support during the years of shared custody.

Verville J., of the Court of Queen’s Bench of Alberta, gave oral reasonsfor his
decision. Noting that he believed both D.B.S. and S.R.G. —and their present partners—
to be suitable parents, he concluded that the mother should have custody of the eldest
child after considering the conflict between the latter and the father’ s partner. Generous
access for the father was ordered, and shared custody was ordered to continue with
respect to the other two children. The father was ordered to pay prospective child

support.

Verville J. dso considered the issue of retroactive support. Referring to the
jurisprudence, he seemed to recognize that courts have a discretion, in appropriate

circumstances, to order such support. However, he chose not to exercisethat discretion.
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He noted that the present incomes of the respective family units were approximately the
same and that, while there was no clear evidence as to what the parents had paid in past
support, the father “clearly made a contribution”. He also mentioned that the father
allowed the mother shared custody after the consent order providing him with primary
residence. Mostimportant, hedeclared, “1 am not satisfied it would benefit the children”
to make such an award. He therefore concluded that it would be “inappropriate and

inequitable” to award retroactive child support.

The Alberta Court of Appeal used this case asits lead in the trilogy of D.B.S,
T.ARR, and Henry. (The Hiemstra decision was released separately.) The unanimous
decision, written by Paperny J.A., provides a thorough examination of the issue of

retroactive child support ((2005), 361 A.R. 60, 2005 ABCA 2).

Tracing the historical foundations of child support in Canada, Paperny J.A.
observed that parents have a mutual obligation to support their children, and this
obligation tranglates into the legal basis for child support. She also noted that child
support istheright of the child, that courts are awaysfreeto interveneto determinethe
proper level of support, and that incidental benefits to the custodial parent cannot
diminish the quantum of child support due. Paperny JA. emphasized that these

conclusions apply with equal force to original and variation applications.

In her view, the obligation to support a child exists independent of any court
action taken. Paperny J.A. wrote that thisidea was accepted even before the advent of
the Federal Child Support Guidelines, SOR/97-175 (“Guidelines’). Yet, she also
recognized that the Guidelinesdid alter the child support landscape: most notably, focus

was placed on the means of the payor parent instead of the need of the recipient.
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Holding that courtshaveadiscretion, both under the Par entage and Maintenance
Act and the DivorceAct, R.S.C. 1985, ¢. 3 (2nd Supp.), to make retroactive child support
awards, Paperny J.A. concentrated on the factors a court should consider in exercising

itsdiscretion. She summarized her conclusionsin eight points:

1. A child is entitled to child support. Need is presumed.

2. The Guidelines presume an ability to pay on the part of the payor in
accordance with his or her income as established in accordance with s.
16 of the Guidelines.

3. Blameworthy conduct on the part of the payor is not required.

4, The payee does not need to demonstrate an encroachment on his or her
capital.
5. Notice of an intention to pursue child support is not a prerequisite to a

retroactive award.

6. Whether thereis an unreasonabl e burden placed on the payor should not
be assumed, but must be established; it must be incapable of aleviation
by creative payment options. Further, the reason for or the cause of the
inability to pay must be considered and any burden must be balanced
against the corresponding deprivation to the payee and the child.

7. A lump sum payment is not precluded merely because it involves a
transfer of capital.

8. The date of the increased income as defined by the Guidelines is the
presumptive datefor the commencement of aretroactiveaward unlessthe
payor has satisfied the additional financial obligation in some other
manner, has taken al reasonable steps to fulfill the obligation, has a
previous arrangement for child support that contemplates the provisions
of the Guidelines, or the payee failsto act diligently without reasonable
excuse. [para. 153]

In reaching her conclusions, Paperny J.A. deliberately chose not to attach
importance to the fact that the present appeal fell under the jurisdiction of provincial

family law, and not federal divorcelaw. She noted that, in Alberta, courts have applied

the Guidelines in circumstances of unmarried as well as married parents. Paperny J.A.
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also held that the same law should apply to interim, trial and variation orders.
Accordingly, the principles elaborated in this case were applied without distinction to

all the appeals heard by her court.

With respect to D.B.S,, Paperny J.A. alowed the appeal. Specifically, she felt
that Verville J. failed to consider when the obligation to pay support arose, whether the
father satisfied his obligation in another manner, whether the previous arrangement
between the parents contemplated the Guidelines, whether the mother was aware of the
father’ s increased income and, on the whole, whether there were indeed circumstances
that militated against aretroactiveaward. Paperny J.A. also stated that VervilleJ. should
have considered whether the father had established that aretroactive award would cause
hardship, whether such hardship could have been alleviated by acreative award and, if
not, on whom the burden of the unfulfilled obligation should fall. Finally, sheremarked
that even if the award might not have helped the children, the potential it had to

compensate the mother for her past sacrifices should have been considered.

Paperny J.A. returned the matter to a chambers judge to decide the case on the
basis of her reasons and the additional considerations listed in s. 9 of the Guidelines,

which apply to shared custody situations.

22 TAR v. LIW.

Asin D.B.S, the two parents in this appeal also had three children during the
course of acommon law relationship. Following their parents’ separation in 1991, the
children lived with the mother, L.J.W. Some months later, the father started paying

support at the rate of $50 per month per child pursuant to amaintenance agreement. The
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formal child custody order, which came in the summer of 1991, granted custody to the

mother but did not mention child support.

Through the years, both parents began new relationships; the mother is now
married and the father residesin acommon law relationship. Sincetheir separation, the
mother has asked the father for more financial help, but he has refused on the basi s that
he could not afford to pay more. Nonetheless, an April 22, 2003 consent order increased
thefather’ s child support obligation to $300 per month. Some monthsl|ater, on June 11,
2003, in apart of the order that is not being appealed, Perras J. awarded child support in
the amount of $465 per month ([2003] A.J. No. 1243 (QL), 2003 ABQB 569).

In this appeal, the mother seeks retroactive child support for the difference
between the amount she was paid in child support and the Guidelinesamount she claims

was due. She has applied for this award to be retroactive to January 1, 1999.

Though he increased the amount of child support on a go-forward basis, Perras
J. refused to grant retroactive child support. He recognized that such an award may be
ordered in appropriate circumstances, but he decided that this was not an appropriate
case. Incomingto thisconclusion, PerrasJ. considered that the father earnsa*” meagre”
grossincome, that the father had honoured the obligation agreed upon by both parents,
that the father advanced a claim of hardship (though he was unsuccessful, based on the
criteria listed in the Guidelines), that the father incurs substantial expense already in
exercising his access rights, and, finally, that the father has not tried to avoid his

obligation and has not failed to disclose a greatly increased income.
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On appeal, Paperny J.A. reviewed the Alberta Court of Appea’s decision in
D.B.S. Applying those reasonsto this appeal, she held, for a unanimous court, that the
matter should be returned to a chambers judge ((2005), 249 D.L.R. (4th) 136, 2005
ABCA 3). Paperny J.A. emphasized that, while Perras J. concluded aretroactive award
would place an unfair burden on the father, he did not consider whether that burden
could have been alleviated by a creative award and, if not, on whom the burden of the

unfulfilled obligation should fall.

2.3 Henryv. Henry

In the other appeal inthetrilogy, the parents married in 1984, separated in 1990,
and divorced in 1991. They had two children. Upon separation, the father paid $1,200
per month in child support. However, the divorce judgment directed child support of
only $700, an amount that “shocked” the mother; she had had difficulties finding

competent legal assistance both before and after this judgment.

Therewere someincreasesof child support over theyears. InFebruary 2000, the
father increased support to $1,050. In March 2003, he started paying $1,186 in support.
Despite these increases, however, the amount of support paid by the father remained
dramatically below what he would have been ordered to pay under the Guidelines.
Unknown to Ms. Henry, her ex-husband’ sincome had increased dramatically since the
divorce. Though hisincome at thetime of the divorce petition was $73,500, by the mid-
1990s, it was firmly above $180,000, peaking at $235,034 in 2001.

In the meantime, Ms. Henry “ struggled to provide the two girls with the basic

necessities’, according to Rowbotham J.((2003), 20 Alta. L.R. (4th) 300, 2003 ABQB
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717, at para. 8). Her income around the time of divorce was $1,500 per month.
Accordingly, the children did not enjoy a lifestyle commensurate with the income of
their father. Evidencereviewed at trial confirmed that the father was well aware of the
financia difficulties suffered by the mother. Still, he had refused to provide financial
assistance at various times upon request. To the contrary, he had responded with
acrimony and intimidation, generally blaming Ms. Henry for her predicament. On one
occasion, Mr. Henry even asked her to pay for their daughter’s bus ticket and some

expenses when the latter went to visit him. (Shedid.)

This appeal arises out of Ms. Henry’s motion to vary child support, notice of
which was served in February 2003. In her judgment, Rowbotham J. stopped just shy
of finding that the father engaged in blameworthy conduct, but neverthel ess ordered that
he pay aretroactive award. Mindful of the potential hardship that could be caused by
aretroactive order, she nonethel ess decided that the award should be retroactive to July

1, 1997 based on the father’ s applicable Guidelines income.

For the majority at the Court of Appeal, Paperny J.A. applied theratio of D.B.S.
to the facts and dismissed the appeal ((2005), 249 D.L.R. (4th) 141, 2005 ABCA 5).
Hunt J.A. dissented, however, on the date to which the order was retroactive. In her
view, Parliament did not intend that support arrangements be varied automatically;
fairness demanded that support orders be valid until notice of a claim was given, and
respect for the legal system would be undermined if court orders were varied
retroactively. Given that Rowbotham J. did not find Mr. Henry to have engaged in
blameworthy conduct, shewould have awarded child support retroactive only tothedate

when Ms. Henry signalled an intention to seek increased support, i.e., February 2000.
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2.4 Hiemstrav. Hiemstra

The parentsin this appeal were divorced in 1996. Upon divorce, both children
of the marriage went to live with the father; therefore, it was the mother who had the
initial child support obligation. In November 2000, the son moved in with the mother
and the child support payments ceased. In March 2001, acourt ordered that the parents
divide certain expenses and froze the child support situation (with no payments being
made) until November of that year. The parents did not return to court to resolve the

support issue and no further payments were made.

In September 2002, the daughter began to attend college. On April 3, 2003, the
mother sent the father an e-mail that broached the topic of “financial responsibilities’;
the reply from the father suggested, essentially, that the mother knew what she was
getting into when she took in the son. He did not start paying support. By February
2004, the daughter had moved out as well, with the consequence that the father

supported neither child. The mother supported both.

Ms. Heimstrafiled anotice of motion on May 28, 2004 seeking retroactive child
support. In deciding this issue, Belzil J. asked whether this was an “appropriate’
circumstance for an award. He concluded that it was. He chose to calculate the
retroactive award from January 1, 2003 onward, to be paid in the amount of $500 per
month, as a“reasonable compromise” that best fits the situation of the parties. He aso

awarded prospective support for both children in amounts that are not in dispute.

On appeal, the Court of Appeal again referred to the principles established in

D.B.S. Remarking that any error in the date of retroactivity chosen could not have
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harmed the father, the court dismissed the appea ((2005), 363 A.R. 281, 2005
ABCA 16).

3. Issues

Can a court make an order for retroactive child support? If so, in what

circumstancesisit appropriate to do so?

4. Relevant Statutory Provisions

See Appendix.

5. Analysis

In my analysis, | first explain some basic principles of child support that are
relevant to the question of retroactive awards. While not purporting to supply an
exhaustive review, | endeavour to show how the principles found in the federal child
support regimeare complementary to the ordering of retroactive awardsin suitable cases.
| then turn to focus more specifically on the question of enforcement, as| elaborate the
legal basisfor enforcing the unmet child support obligations in these appeals. Finally,
| consider the factors that will help determine whether a retroactive award should be

ordered, and the content of aretroactive award order.

5.1 Basic Principles Applicable to the Issue of Retroactive Child Support
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It is trite to declare that the mere fact of parentage places great responsibility
upon parents. Upon the birth of achild, parents areimmediately placed in the roles of
guardiansand providers. AsLaForest J. wrotein M. (K.) v. M. (H.), [1992] 3S.C.R. 6,
a p. 62, it is “[f]lor obvious reasons [that] society has imposed upon parents the

obligation to care for, protect and rear their children”.

The parent-child relationship engages not only moral obligations, but legal ones
aswell. Canadianswill befamiliar with theselegal obligations asthey have cometo be
refined, quantified and amplified through contemporary |egidlative enactments. But the
notion of child support, as a basic obligation of parents, isin no way arecent concept.
In 1896, P.B. Mignault wrote that [TRANSLATION] “[t]he principal effect of the
recognition, whether voluntary or forced, of illegitimate children is the clam to
maintenance it gives the children against their fathers and mothers’ (Le droit civil
canadien, t. 2, 1896, at p. 138). The obligation of support was thus seen to arise
automatically, upon birth; in one 1879 case, this meant that a child support award that
included a period pre-dating the institution of the mother’s action was confirmed on
appeal: see Poissant v. Barrette (1879), 3L.N. 12. And in one Ontario case, where the
legal foundation for compensating someonewho took care of another person’ schild was
guestioned, the moral obligation to support the child was still given legal recognition:
Childs v. Forfar (1921), 51 O.L.R. 210 (S.C. (A.D.)). Middleton J. explained his

reasoning in these terms:

Whileit isthelaw that thereisno civil obligation on the part of a parent
to maintain hisinfant child (Bazeley v. Forder, L.R. 3 Q.B. 559), his undoubted
moral obligation to do so makes it very easy to find an implied promise to
remunerate any person who, at hisrequest or with his knowledge, undertakesto
dischargethismoral obligation for him: Latimer v. Hill, 35 O.L.R. 36, 26 D.L.R.
800, 36 O.L.R. 321, 30 D.L.R. 660. [p. 217]
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The contemporary approach to child support was delineated by Kelly JA. in
Parasv. Paras, [1971] 1 O.R. 130. Inthat case, the Ontario Court of Appeal established
aset of core principlesthat has been endorsed by this Court in the past and continuesto
apply to the child support regimetoday: see Richardsonv. Richardson, [1987] 1S.C.R.
857; Willick v. Willick, [1994] 3 S.C.R. 670. These core principles animate the support
obligations that parents have towardstheir children. They include: child support isthe
right of the child; the right to support survives the breakdown of a child’'s parents
marriage; child support should, as much as possible, provide children with the same
standard of living they enjoyed whentheir parentsweretogether; andfinally, the specific

amounts of child support owed will vary based upon the income of the payor parent.

Thislast principleis of particular importance to the present appeals and merits
some further elaboration. The appellants have argued that their obligation at common
law is merely to provide the “necessities of life”. And it is true that the provision of
necessities has traditionally demarcated the border between criminal and non-criminal
conduct: see s. 209 of the Criminal Code, 1892, S.C. 1892, c. 29, and Childs, for a
statement on the common law. But this low level of support cannot define where a

parent’s full legal obligation ends.

It is not novel — now, or when Paras was decided 35 years ago — for courts to
recognize a support obligation that goes well beyond the obligation to provide mere
necessities. Specifically, theincome of the payor parent has often been consideredinthe
calculation of support, with the amount due varying depending on the income of the
payor parent. For instance, inone 1941 case, an award for the mai ntenance of arecipient
parent and child wasexplicitly premised onthe payor parent’ sincome; when that income

was shown to have increased, the amount of support was ordered to beincreased aswell
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(though not retroactively): see McTaggart v. McTaggart, [1947] O.J. No. 100 (QL)
(H.C.J.). That decision cited Malcolmv. Malcolm(1919), 46 O.L.R. 198 (H.C.J.), aff'd
(1920), 46 O.L.R. 609 (S.C. (A.D.)), which connected the general principle that a
husband is to provide maintenance for his wife “in proportion to his ability so to do”
(p. 200) back to the laws of England. Quebec Civil Law has espoused this principle at
least since the Civil Code of Lower Canada was enacted in 1866, stating that
maintenance is to be granted “in proportion to the wants [du besoin] of the party

claiming it and the fortune of the party by whom it isdue”: art. 169.

In rendering hisdecisionin Paras, Kelly J.A. followed thistradition. He wrote
that the amount of child support should be ascertained based on the care, support and
educational needs of the child, and that this sum should then be divided according to the
respective incomes and resources of the parents. see pp. 134-35. In this Court’s

decision in Richardson, Kelly JA.”s comments were related as follows, at p. 869:

Thelegal basisof child maintenanceisthe parents’ mutual obligation to support
their children according to their need. That obligation should be borne by the
parents in proportion to their respective incomes and ability to pay: Parasv.
Paras, supra.

Both the Paras and Richardson decisions were decided at a time when need-
based support was the paradigm being followed. In other words, while the amount of
child support due was divided according to parents’ incomes, it was still determined
primarily on the basis of the child’s needs. With the introduction of the Guidelines,
which came into force on May 1, 1997, Parliament announced an important change to

that regime.
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The Guidelines provide a simplified way for parents — and courts — to quantify
child support obligations. They respond to the desire to “take the mystery out” of the
process (Department of Justice, Federal Child Support Guidelines Reference Manual
(July 1997), at p. i). This desire was a response to the need-based system, whereby
costly — and unpredictable — litigation was often necessary to define what amount of
support was due. Not surprisingly, this fact had preoccupied legislators prior to the
Guidelines: seeHon. Allan Rock (Minister of Justice and Attorney General of Canada),
House of Commons Debates, vol. 133, 1st Sess., 35th Parl., April 25, 1995, at p. 11760.
But while they seek to ingtill efficiency and consistency in child support matters, the
Guidelinesare a so attentive to concerns of fairnessand flexibility, adopting a“ children
first” perspective: seeFrancisv. Baker, [1999] 3 S.C.R. 250, at para. 39; Guidelines, s.
1.

Inorder to accomplishitsgoals, the Guidelinesgenerally makeonly two numbers
relevant in computing the amount of child support owed: the number of children being
supported, and the income of the payor parent. Thus, under the Guidelines, not only is
the amount of child support divided according to parents' incomes, but it is determined

on that basis as well:

Theguidelineswill establish without the need for trial thelevelsof child support
to be paid according to the income of the person paying. The amounts are
calculated by aformulathat takesinto account average expenditures on children
at various income levels. As income levels increase or decrease so will the
parents contributions to the needs of the children, just as they would if the
family had remained together.

(Mr. Gordon Kirkby (Parliamentary Secretary to Minister of Justiceand Attorney
General of Canada), House of Commons Debates, vol. 134, 2nd Sess., 35th Parl.,
October 1, 1996, at p. 4901)



45

46

-30-

Theimplications of this approach are profound. Except for situations of shared
custody, where additional considerations apply, a parent’ s increase in income will not
only increase his/her share of the child support burden; it will increase the total amount
of support owed. Under a pure need-based regime, the underlying theory is that both
parents should provide enough support to their children to meet their needs, and that they
should share this obligation proportionate to their incomes. But under the genera
Guidelines regime, the underlying theory is that the support obligation itself should
fluctuate with the payor parent’s income. Under a pure need-based regime, when a
payor parent does not increase the amount of his’her support when his’her income
increases, it isthe recipient parent who loses: the recipient parent isthe one entitled to
receive greater help in meeting the child’s needs. But under the general Guidelines
regime, when a payor parent does not increase the amount of his/her support when
his/her income increases, it is the child who loses: the child is the one who is entitled

to agreater quantum of support in absolute terms.

That said, however, it would be wrong to think that the Guidelines represent a
complete break from the past. Even before the Guidelines came into force, this Court
endorsed a more nuanced need-based approach by recognizing that “a significant
increase in the means of the payor parent may require that the needs of the child include
benefits that previously were not available’: Willick, at p. 691. By the same token, the
Guidelines do not impose a regime where the needs of the child are regarded as
completely irrelevant. Asl wrotein Francis, presumptively applicable Table amounts
listed for payor parents earning over $150,000 may be altered when they “are so in
excess of the children’s reasonable needs so as no longer to qualify as child support”

(para. 41). Parliament also allowsthe court to consider “the condition, means, needsand
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other circumstances of the child” in other situations when the court exercises its

discretion in calculating support amounts: ss. 3(2)(b) and 9(c) of the Guidelines.

The Guidelines therefore adopt a paradigm that moves away from pure need-
based criteria without representing a complete departure from the principles of child
support that existed in the past. While the Guidelines regime differs from the regime
discussed in Paras and Richardson inimportant ways, the obligationsrecognized inthe
latter have not disappeared. The Guidelines do not purport to replace — much less
eliminate — the previously recognized system of support obligations. In fact, both the
Divorce Act and the Guidelines seek to apply a new structure to these obligations,

building on the premise that they already exist.

This interpretation is supported by language in the Divorce Act. For instance,
S. 26.1(2) provides:

The guidelines shall be based on the principle that spouses have ajoint
financial obligation to maintain the children of the marriage in accordance with
their relative abilities to contribute to the performance of that obligation.

This wording suggests that the principle being discussed — “that spouses have a joint
financial obligation ...” — exists prior to the enactment of the provision itself. Further,
this principleis not said to be dependent on acourt order or on any other kind of action
by the recipient parent, consistent with pre-Guidelines jurisprudence: see MacMinn, at
para. 15. The Divorce Act in the Guidelines era thus confirms that there still exists a
free-standing obligation for parents to support their children commensurate with their
income. Its payor parent income-based approach then shapes this obligation, with the

result that the total amount of child support is determined — and not merely divided —
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according to the income of the payor parent. A parent who fails to do this will have

failed to fulfil his/her obligation to hig/her children.

Of course, this federal regime does not apply to all child support situations in
Canada. Thefederal government’ sjurisdiction over child supportislocated initspower
over divorce: s. 91(26) of the Constitution Act, 1867. Where the child support order
cannot be seen as an incident of divorce, it isthe provinces that have jurisdiction over
the matter: see Jacksonv. Jackson, [1973] S.C.R. 205, at p. 211; Zacksv. Zacks, [1973]
S.C.R. 891, at p. 912.

In exercising their own power to legislate matters concerning child support, the
provinces need not conform to the paradigm espoused by the Divorce Act and the
Guidelines. Two of the present appeals proceed under Alberta’'s now-repealed
Parentage and Maintenance Act. Following Alberta jurisprudence encouraging the
province's courts to exercise their statutory discretion under the Parentage and
Maintenance Act consistent with the federal Guidelines regime, the parties in those
appeals accepted that their cases would be decided substantially asif they fell under the
federal system: see M.C. v. V.Z. (1998), 228 A.R. 283 (C.A.); T. (P.) v. B. (R (2004),
30 Alta. L.R. (4th) 36, 2004 ABCA 244. The Alberta Court of Appeal endorsed this

approach in the context of these appeals. see para. 43 of the D.B.S. decision.

I will reluctantly accept this proposition for the purposes of deciding these
appeals. The parties do not dispute that Alberta courts, under the Parentage and
Maintenance Act, have the discretion to adopt the paradigm espoused by the federal
regime. However, | cannot support a general approach that purports to follow the

Guidelineswhenever acourt’ sdiscretion under applicable provincial law isinvoked. A
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provincia legislature that affords its courts discretion in determining child support
mattersis not offering them carte blanche to render support orders pursuant to another
legislature’ swill. To read a grant of discretion in thisway would offend principles of

statutory interpretation as well as the division of powers enshrined in the Constitution.

The provincial power to regulate child support mattersin contexts not involving
divorce must therefore remain unfettered. While it is desirable that the federal and
provincia governments treat children of married and unmarried parents the same, this
does not mean that the Guidelines should trump the legislative will of the provinces. To
the contrary, symmetry for married and unmarried parents can be achieved both ways:
provinces may choose to adopt the federal regime, but Parliament may also decide to
accept provincial solutions. Accordingly, the DivorceAct presently ensures consistency
within the province by allowing certain provincial regimes to apply to divorces within
the province: s. 2(5). Itisnot for courtsto take it upon themselves to create asingle,

national system of child support.

Thus, within constitutional limits, provincial governments are free to adopt a
different approach than the one found in the Divorce Act and in the Guidelines. For
instance, aprovince may choose to implement aregime wherein both parents have joint
and several responsibility to support their children according to their needs. Insuch a
situation, any deficit in payment from the payor parent would need to be made up by the
recipient parent, such that the child would never be left with an unfulfilled entitlement.
To the extent the recipient parent picks up this deficit, then, the child could not seek
further compensation from the deficient payor parent. In such a case, the difference
between the federal and provincial regimes could mean the difference between finding

that the payor parent has an unfulfilled obligation towards his/her children, and finding
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that no such unfulfilled obligation exists. In the present appeals, having accepted that
the general federal paradigm of child support applies equally under the Parentage and

Maintenance Act, no such difference arises.

In summary, then, parents have an obligation to support their children in away
that is commensurate with their income. This parental obligation, like the children’s
concomitant right to support, exists independent of any statute or court order. To the
extent the federal regime has eschewed a purely need-based analysis, thisfree-standing
obligation has cometo imply that the total amount of child support owed will generally
fluctuate based on the payor parent’ sincome. Thus, under the federal scheme, a payor
parent who does not increase his/her child support payments to correspond with hig/her
incomewill not havefulfilled his/her obligation to hig/her children. However, provinces
remain freeto espouseadifferent paradigm. When an application for retroactive support
ismade, therefore, it will be incumbent upon the court to analyze the statutory scheme

in which the application was brought.

5.2 The Legal Basisfor Enforcing the Child Support Obligation Retroactively

Inthe previous section, | established that apayor parent under thefederal regime
hasthe obligation to increase his/her child support paymentswhen his’her incomerises.
Y et, this conclusion says nothing about the enforcement of this unfulfilled obligation.
If retroactive child support awards are to be ordered, the legal basis for making such an
order must be found in the applicable law. Again, different policy choices made by the

federal and provincial governments must be respected.

5.2.1 Application-based Regimes
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The above description of the child support system in Canada is replete with
notionsof free-standing obligations and parental responsibility. However, one must not
forget that the regimes enacted by Parliament and the province of Alberta are
application-based regimes. Except where a court is already seized of a divorce or
separation matter, the court’s jurisdiction over child support payments will arise only
upon application by a person authorized pursuant to thelegislation: sees. 15.1(1) of the
Divorce Act and s. 7(1) of the Parentage and Maintenance Act (the latter provision uses
the more permissive language of “an application may be made’). Accordingly, a
parent’ s child support obligation will only be enfor ceable once an application to acourt
has been made. This policy choice means that the responsibility of ensuring that the
proper amount of support isbeing paid, in practice, does not lie uniquely with the payor

parent.

Thereisnodoubt, of course, that thefederal or provincial government could have
chosen a different course. For instance, at s. 25.1, the Divorce Act contemplates a
federal-provincial agreement through which provincial child support serviceswould be
created to recalculate the amount of child support at regular intervals. Such a service
would respond to research suggesting that inadequate child support paymentsarelinked
totheinfrequent updating of child support amounts (see Department of Justice, Children
Come First: A Report to Parliament Reviewing the Provisions and Operation of the
Federal Child Support Guidelines (2002), vol. 1, at p. 36). Indeed there may be
beneficial outcomes associated with an approach that envisions the automatic tailoring
of child support paymentsto new circumstances, at least in simple situations where the
Tableamountsinthe Guidelinesclearly apply. But thispath has not yet been chosen and

itisnot for this Court to force the legislatures' hands in this matter.
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Thesame could be said about automatic disclosurerequirements. TheGuidelines
provide, at s. 25, that apayor parent must disclose his/her income not more than once per
year upon request by the recipient parent. (Though | assume a single custody situation
in my discussion here, | should note that this rule will apply to both parentsin a shared
custody context, asboth of their incomesarerelevant in determining the amount of child
support due: s. 9 of the Guidelines.) Thusthe schemein the Guidelinesdoesnot burden
a payor parent with an automatic disclosure obligation every time his’her income
increases. Walshv. Walsh (2004), 69 O.R. (3d) 577 (C.A.), a paras. 24-25. In crafting
this system, Parliament was obviously concerned with the balance between the privacy
of payor parents and the expectation of recipient parents that they will be paid the
appropriate Guidelines amount based on the trueincome of the payor parent. Thisisnot
to suggest that court orders or separation agreements cannot themselves provide for
automatic disclosure; to the contrary, if the circumstances so demand, courts may even
find disclosure obligations implicit in separation agreements. see Marinangeli v.
Marinangeli (2003), 38 R.F.L. (5th) 307 (Ont. C.A.). But it is not for this Court to
second-guess Parliament’ s policy choice, absent indication that a court ordered, or the

parties agreed, otherwise.

Still, the fact that the current child care regime is application-based does not
preclude courts from considering retroactive awards. Parliament and the Government
of Alberta have placed responsibility on both parents to ensure that their children are
receiving a proper amount of support. While the payor parent does not shoulder the
burden of automatically adjusting payments, or automatically disclosing income
increases, this does not mean that (s)he will satisfy his/her child support obligation by
doing nothing. If his’her income rises and the amount of child support paid does not,

therewill remain an unfulfilled obligation that could later merit enforcement by acourt.
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No child support analysis should ever lose sight of the fact that support is the
right of the child: Richardson, at p. 869. Where one or both parents fail to vigilantly
monitor child support payment amounts, the child should not be left to suffer without a
remedy. Thefact that Parliament and the Albertalegislature have not compelled payor
parentsto automatically disclose changesinincome, so that the amount of child support
they owe could be varied accordingly, says nothing about a court’ s jurisdiction to make
retroactive awards once the parties are properly in front of it. In fact, apolicy that is
permissive of retroactive awards would be perfectly consistent with the rest of the child
support system: parents are to be trusted with the responsibility of caring for their
children, but courtsare not to be discouraged from defending therights of childrenwhen
they have the opportunity to do so. Thus, while an application is a necessary trigger to
the court’ s jurisdiction, the court may still retain the power to make aretroactive order

onceit is properly seized of a matter.

5.2.2 Situations Where Retroactive Awards May Be Ordered

There are three separate situations in which it may be appropriate for a court to

order that aretroactive award be paid.

5.2.2.1 Awarding Retroactive Support Where ThereHas Already Been a Court Order for
Child Support to Be Paid
A first situation where arecipient parent may claim retroactive support iswhere
there has already been a court order for child support, but this amount has been
inadequate for some time. The most common cause for an application of this variety

would be anincreasein the payor parent’ sincome that is not reflected by an increasein
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the amount of child support paid. In addition to arequest for prospective variation, a
parent in this situation would ask for a retroactive award representing an additional

amount due.

The immediate concern with such retroactive awards is that they disturb the
certainty that a payor parent has come to expect: see Andriesv. Andries (1998), 126
Man. R. (2d) 189 (C.A.), at para. 48. A payor parent who diligently follows the
instructions of acourt order may expect that (s)he would not be confronted with aclaim
that (s)hewasdeficient in meeting his/her obligations. After all, until itisvaried, acourt
order islegally binding. It provides comfort and security to the recipient parent, but it
also provides predictability to the payor parent. Put most ssmply, the payor parent’s
interest in certainty appears to be most compelling where (s)he has been following a

court order.

On the other hand, parents should not have the impression that child support
ordersare set in stone. Even where an order does not provide for automatic disclosure,
variation or review, parents must understand that it is based upon a specific snapshot of
circumstances which existed at the time the order was made. For this reason, there is
always the possibility that orders may be varied when these underlying circumstances
change: sees. 17 of the Divorce Act; s. 18(2) of the Parentage and Maintenance Act.
But even if the parents choose not to seek variation of an order, depending on why (and
how freely) this choice was made, the child may still have the right to receive support
intheamount that should have been payable. The certainty offered by acourt order does
not absolve parentsof their responsibility to continually ensurethat their childrenreceive

the appropriate amount of support.
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In my view, a court order awarding a certain amount of child support must be
considered presumptively valid. Thispresumption isnecessary not only to maintainthe
certainty promised by a court order, but also to maintain respect for the legal system
itself. Itisinappropriatefor acourt, just asitisinappropriate for aparent, to assumethat

apreviously ordered award isinvalid.

The presumption that a court order isvalid, however, isnot absolute. Asnoted
above, the applicable legidation recognizes that a previously ordered award may merit
being altered. This power will be triggered by a material change in circumstances.
Notably, the coming into force of the Guidelines themselves constitutes such a change
under the federal regime: s. 14(c) of the Guidelines. Anincreaseinincome that would
alter the amount payable by a payor parent is also a material change in circumstances.
s. 14 of the Guidelines; Willick, at p. 688; see adso s. 18(2) of the Parentage and
Maintenance Act. Thus, where the situations of the parents have changed materially
since the original order was handed down, that original order may not be as helpful as

it once was in defining the parents’ obligations.

But the question relevant to the present appeals is not merely whether a child
support order can be varied prospectively; it is whether it can be varied retroactively.
And if so, how can this be reconciled with the presumption against the retroactive
application of legidative provisions? To resolve this dilemma, | must refer to the
comment | made earlier in these reasons: that the awards contemplated in the present

appeals are not truly retroactive. Let me explain.

The concern associated with retroactivity is that, from the perspective of the

person on whom aretroactive obligation isimposed, theorder isarbitrary and unfair: see
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R. Sullivan, Sullivan and Driedger on the Construction of Satutes (4th ed. 2002), at
pp. 553-54. Y et aretroactive child support order, as considered in the present appeals,
does not involve imposing an obligation on apayor parent that did not exist at the time
for which support isbeing claimed: compare Gustavson Drilling (1964) Ltd. v. Minister
of National Revenue, [1977] 1 S.C.R. 271, at p. 279. As| concluded above, a payor
parent always has the obligation to pay — and the dependent child always has the right
to receive — child support in an amount that is commensurate to his’her income. This
obligation is independent of any court order that may have been previously awarded.
Accordingly, evenwherethe payor parent has made payments consi stent with an existing
court order, (s)he would not have been fulfilling his/her obligation to his/her children if
those payments did not increase when they should have, according to the applicablelaw
at the time. Thus, the support obligation of a payor parent, while presumed to be the
amount ordered by a court, will not necessarily be frozen to the amount ordered by a
court. Itistheresponsibility of both parentsto ensurethat the payor parent fulfilshis/her
actual obligation, tailored to the circumstances at the relevant time. Where they fail in
this obligation, a court may order an award that recognizes and corrects this failure.
Such an award isin no way arbitrary for the payor parent. To the contrary, it servesto

enforce an obligation that should have been fulfilled already.

Inordering that an award be cal cul ated retroactiveto acertain date, acourt would
therefore be acting consistently with the law that existed at the relevant time. Whilethe
order itself would be varied with retroactive effect, the obligation that formed the basis
of the court’ sdecision would not beimposed after thefact. Because the recipient parent
could have arrived at the same result had (s)he applied for an increase in child support
earlier, it cannot be said that the court is subjecting the payor parent to legal rules

different from those that applied at the relevant time.
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Having resolved that the support requested is not truly retroactive, the
presumption against retroactive application cannot apply. On application of the regular
principles of statutory interpretation, it remains to determine whether courts have the

power to vary the original child support awards in the way the respondents request.

Parliament has left no doubt on this issue in the Divorce Act. Section 17
unambiguously states that an award may be varied “prospectively or retroactively”.
Whether the reference to retroactivity merely contemplates the situations brought forth
inthe present appeals, or whether it might even go further and allow courtsto maketruly
retroactive orders (i.e., ordersthat enforce obligationsthat payor parentsdid not have at
the relevant time), is not a matter to be settled in these reasons. It sufficesto hold that
a court hearing a child support dispute pursuant to the Divorce Act will be able to
exercise its discretion, in appropriate circumstances, and vary the origina award

retroactively in the sense contemplated in these appeals.

Though Alberta's newer Family Law Act, S.AA. 2003, c. F-4.5, repeats
Parliament’ sexplicit referenceto “retroactiv[€]” variationat s. 77(2), thesituation under
Alberta s Parentage and Maintenance Act islessclear. In that statute, s. 18(1) simply
provides with respect to variation that an “application to vary or terminate an order or
afiled agreement may be made to the Court” by certain listed persons. On acontextual
reading of thestatute, | concludethat thisgrant of jurisdictionisbroad enoughtoinclude

retroactive variation orders.

With respect to child support payments, the paradigm espoused by the Parentage

and Maintenance Act is one of judicial discretion. For instance, in contrast to the
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detailed guidelines in the federal and current Alberta regimes, the Parentage and
Maintenance Act supplied judges with wide discretion in determining the amount of
child support payable: sees. 16; M.C. v. V.Z, at para. 9. Similarly, with respect to
variation orders, judges are given no further restrictions on how the original order isto
bevaried, so long as one of thelisted substantial changes has occurred: sees. 18(2). In
this context, | find it difficult to believe the Alberta legidlature intended to deny judges
the possibility of awarding retroactive support where the circumstances so demanded.
Like the Divorce Act, | believe the Parentage and Maintenance Act allows courts to

make retroactive child support awards where appropriate.

Insummary, apayor parent who diligently paysthe child support amount ordered
by acourt must be presumed to have fulfilled his/her support obligation towards hig/her
children. Acting consistently with the court order should provide the payor parent with
the benefit of predictability, and a degree of certainty in managing his/her affairs.
However, the court order does not absolve the payor parent —or the recipient parent, for
that matter — of the responsibility of continually ensuring that the children are receiving
an appropriate amount of support. Asthe circumstances underlying the original award
change, the value of that award in defining parents’ obligations necessarily diminishes.
In asituation wherethe payor parent isfound to bedeficient in his’her support obligation
to his’her children, it will be open for a court, acting pursuant to the Divorce Act or the
Parentage and Maintenance Act, to vary an existing order retroactively. The
consequence will be that amounts that should have been paid earlier will become

immediately enforceable.

5.2.2.2 Awarding Retroactive Support Where There Has Been a Previous Agreement
Between the Parents
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A similar, but not identical, situation ariseswhere child support obligations have
previously been set out in an agreement between the parents. While many of the same
considerations apply to this situation that applied to the situation of a previous court
order — e.g., the payor parent’ s expectation that his/her support obligations have been

fully defined —the difference between an agreement and acourt order cannot beignored.

In Miglin v. Miglin, [2003] 1 S.C.R. 303, 2003 SCC 24, and Hartshorne v.
Hartshorne, [2004] 1 S.C.R. 550, 2004 SCC 22, | (along with Arbour J. in the former
case) discussed the importance of encouraging spouses to resolve their own affairs, as
well as the complementary importance of having courts defer to that resolution. These
casesdealt with spousal support issues, but many of the same considerationsapply inthe
child support context. Prolonged and adversarial litigation is just as troubling — if not

more so —in the child support context as in the spousal support context.

The fact that we are dealing with children must remain of primary significance
inacourt’sanalysis. Thusinthe Divorce Act, Parliament has provided that acourt may
depart from the Guidelines if both parents consent, but only “if it is satisfied that
reasonabl e arrangements have been made for the support of the child to whom the order
relates’: s. 15.1(7). What is “reasonable” will be determined with reference to the
Guidelines: s. 15.1(8). Because of this, a payor parent who adheres to a separation
agreement that has not been endorsed by a court should not have the same expectation
that (s)heisfulfilling his’her legal obligations as does apayor parent acting pursuant to

acourt order.

In most circumstances, however, agreements reached by the parents should be

given considerable weight. In so doing, courts should recognize that these agreements
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were likely considered holistically by the parents, such that a smaller amount of child
support may be explained by alarger amount of spousal support for the custodial parent.
Therefore, it is often unwise for courts to disrupt the equilibrium achieved by parents.
However, asisthe case with court orders, where circumstances have changed (or were
never asthey first appeared) and the actual support obligations of the payor parent have
not been met, courts may order aretroactive award so long as the applicable statutory
regime permits it: compare C. (SE.) v. G. (D.C.) (2003), 43 R.F.L. (5th) 41, 2003
BCSC 896.

Before concluding on this point, | should add that the award may or may not be
considered a “variation” of a previous arrangement depending on the applicable
legidativeregime. Thiscan haveimportant implicationsonacourt’ sjurisdictionto alter
the status quo. For instance, the Parentage and Maintenance Act differentiates
agreementsthat were“filed” fromthosethat werenot. Agreementsfallingintheformer
category can only be varied when certain conditions exist, while courts appear to befree
to make ordersinconsistent with agreementsfalling in the latter category: see s. 18(2).
Where the |egislature accords agreements between parents aspecial status, courts must

be attentive to it.

5.2.2.3 Awarding Retroactive Support Where There Has Not Already Been a Court
Order for Child Support to Be Paid
Unlike the previous two situations, in this third one, the status quo does not
involve any existing payment of child support. Thisfact immediately differentiatesthe
present context in avery important way: absent special circumstances (e.g., hardship or
ad hoc sharing of expenses with the custodial parent), it becomes unreasonable for the

non-custodial parent to believe (s)he was acquitting him/herself of his’/her obligations
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towardshig/her children. Thenon-custodial parent’ sinterest in certainty isgenerally not

very compelling here.

Jurisdiction to award retroactive child support in this circumstance is found in
s. 15.1 of the Divorce Act and s. 16 of the Parentage and Maintenance Act. In the
Alberta statute, the legislature simply decrees that an order may be made for payments
for themaintenanceof thechild. Similarly, inthe DivorceAct, Parliament allowsacourt
to make “an order requiring a spouse to pay for the support of any or all children of the
marriage”: s. 15.1(1). Thereistherefore no restriction in either statute as to the date

from which the court may order that the award take effect.

In my view, the legislatures left it open for courts to enforce obligations that
predate the order itself. Thisinterpretation is consistent with the Guidelines, which are
meant to “establish afair standard of support for children that ensuresthat they continue

to benefit from the financial means of both spouses after separation” (s. 1(a)). So long

as the court is only enforcing an obligation that existed at the relevant time, and is
therefore not making a retroactive order in the true sense, | see no reason why courts

should be denied the option of making this sort of award.

It istrue that the term “retroactively” is absent from s. 15.1 of the Divorce Act,
while Parliament used this explicit wording to demonstrate itsintentionins. 17. But |
believe this drafting choice can be explained based on my reasoning above. Neither in
the case of aretroactive variation order nor in the case of aretroactive original order is
the court creating a new obligation for the payor parent and applying it after the fact.
However, in the case of aretroactive variation order, the original order itself isindeed

being varied retroactively: in the strictest, literal sense, the court order that stated a
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certain amount was due on acertain dateisnow being altered —after that date has passed
—to state that a greater amount was due. The obligation to pay the greater amount was
always present, but the original order had to be changed to reflect that. Thisfeatureis
not present in the case of retroactive original orders. It isfor thisreason that | believe

Parliament felt it unnecessary to resort to language permitting retroactivity.
As is the case for awards varying existing court orders and awards altering
previous child support agreements between the parents, courts will have the power to

order original retroactive child support awards in appropriate circumstances.

5.2.3. Specific Issues Affecting Retroactive Child Support Awards

Having established that courtswill generally havejurisdictionto makeretroactive
child support awards, it remainsto discussacoupl e of issuesthat could curtail the power

of judges to make such awards in specific circumstances.

5.2.3.1. Satus of the Child

A first circumstance is where an application is brought which concerns a child
who isno longer eligible for support under the relevant scheme. While the federal and
provincia regimes differ in how they classify children — the Divorce Act refers to a
“child of the marriage” while the Parentage and Maintenance Act refers to children
under 18 years of age —a problem will always arise where aretroactive award is being

sought for a person for whom the court does not have jurisdiction to order child support.
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The Parentage and Maintenance Act is clear in this regard, giving courts the

power to order support only for children under the age of 18 or, for certain expenses,
within the two years after they were incurred: sees. 16(3). This does not necessarily
imply that those over the age of 18 will beineligiblefor support. InT. (P.) v. B. (R.), the
Alberta Court of Appeal confirmed that such support may be available under the (now-
repealed) Maintenance Order Act, R.S.A. 1980, c. M-1. Without commenting on the
correctness of this decision — which was not the subject of argument in the present
appeals — | will merely state that a person for whom support is being requested is
obviously ableto apply under any applicable statutory regime that providesfor such an
award. It then becomes a matter of statutory interpretation to determine whether
retroactive support is contemplated by that statutory regime, keeping in mind that the
provinces are never bound to mirror the statutory regime enacted by Parliament. But
where support (including retroactive support) is only requested pursuant to the
Parentage and Maintenance Act, a court will not have the jurisdiction to order support
if the child in question was over 18 at the time the application was made, or if certain

expenses occurred more than two years in the past.

The situation under the Divorce Act ismore complex. Under s. 15.1(1), an order
may be made that requires a parent to pay “for the support of any or al children of the

marriage”. Theterm “child of the marriage” isdefined in s. 2(1) as:

achild of two spouses or former spouses who, at the material time,

(a) is under the age of majority and who has not withdrawn from their
charge, or

(b) isthe age of majority or over and under their charge but unable, by
reason of ilIness, disability or other cause, to withdraw from their charge
or to obtain the necessaries of life;
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Thequestionthen ariseswhenthe“material time” isfor retroactive child support awards.
If the" material time” isthetime of the application, aretroactive child support award will
only be available so long as the child in question is a“child of the marriage” when the
application ismade. On the other hand, if the “material time” is the time to which the
support order would correspond, a court would be able to make a retroactive award so
long as the child in question was a “child of the marriage” when increased support

should have been due.

Intheir analysis of the Guidelines, J.D. Payneand M.A. Payne conclude that the
“material time” is the time of the application: Child Support Guidelines in Canada
(2004), at p. 44. | would agree. While the determination of whether persons stand “in
theplaceof ... parent[s]” isto be examined with regard to apast time, i.e., the time when
the family functioned as a unit, this is because a textual and purposive analysis of the
Divorce Act leads to this conclusion; but the same cannot be said about the “material
time” for child support applications. see Chartier v. Chartier, [1999] 1 S.C.R. 242, at
paras. 33-37. An adult, i.e., one who is over the age of majority and is not dependent,
is not the type of person for whom Parliament envisioned child support orders being
made. Thisistrue, whether or not this adult should have received greater amounts of
child support earlier in his/her life. Child support isfor children of the marriage, not

adults who used to have that status.

Under both the Parentage and Maintenance Act and the Divorce Act, therefore,
it will not always be possible for a court to enforce an unfulfilled child support
obligation by the payor parent because of the limited enforcement jurisdiction of courts

as conferred by statute.
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5.2.3.2 Federal Jurisdiction for Original Orders

Federal authority over child support orders can be directly traced to its
jurisdiction over divorce. Parliament isonly ableto legislate child support to the extent
itisnecessarily ancillary toitspower over divorce: Zacks, at pp. 900-901. Theqguestion
arises, therefore, asto whether a court acting pursuant to the federal Divorce Act hasthe
jurisdiction to make aretroactive order for child support that predatesthe application for

divorce.

Thesituationswhereretroactive support issought canimmediately be contrasted
with those where prospective support is sought. In prospective cases, before an
application for divorceisfiled with the court, support should be sought under provincial
law. Thisis because the federal power over child support only arises from the latter’s
relationship to an actual divorceand, beforethedivorceisgranted, thisjurisdiction does
not arise. However, in retroactive cases, the matter is much simpler: in such cases, it
is easy to know whether the divorce was ultimately granted. In practice, thereis no
difficulty ascertaining whether the federal jurisdiction had been triggered at the time of
separation. Therefore, with the benefit of hindsight, a court properly seized of a child
support dispute between divorced parents will have the jurisdiction to order retroactive

support to be payable from a date preceding the application for divorce.

Thisposition is consistent with the Alberta Court of Appeal’ sreasoning in Hunt
v. Smolis-Hunt (2001), 97 Alta. L.R. (3d) 238, 2001 ABCA 229. In that case, Berger
and Wittman JJ.A. agreed that a court would have jurisdiction to order retroactive
support under the Divorce Act for a period pre-dating the petition for divorce; however,

parentswho did not wish to commence divorce proceedingswould beleft to apply under



94

95

-B50-
provincial law: para. 33. Payne and Payne also seem to recognize this jurisdiction,
stating that a court “will not ordinarily make an order retroactive to a date prior to the
commencement of the divorce proceeding” (p. 392 (emphasis added)). The nuancein
their phraseisimportant: simply because courtshavethe constitutional authority to make
such aretroactive award under the Divor ce Act does not imply that they should regularly
do so. Asl will explain below, the presumptive date of retroactivity should not be the
date of separation; but in certain circumstances, a court acting under the federal power
will find it appropriate to make a child support order from this date, and it will have the

jurisdiction to do so.

5.3 Factorsto Determine Whether Retroactive Child Support Should Be Ordered

The foregoing analysis only confirms that courts ordering child support will
generally have the power to order it retroactively. But having determined that a court
may order a retroactive child support award, it becomes necessary to discuss when it

should exercise that discretion.

It will not always be appropriate for a retroactive award to be ordered.
Retroactive awardswill not always resonate with the purposes behind the child support
regime; thiswill be so where the child would get no discernible benefit from the award.
Retroactive awards may also cause hardship to apayor parent in waysthat aprospective
award would not. In short, while a free-standing obligation to support one’s children
must be recognized, it will not always be appropriate for a court to enforce this

obligation once the relevant time period has passed.
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Unlike prospective awards, retroactive awards can impair the delicate balance
between certainty and flexibility in this area of the law. As situations evolve, fairness
demands that obligations change to meet them. Y et, when obligations appear to be
settled, fairness also demands that they not be gratuitously disrupted. Prospective and
retroactive awards are thus very different in this regard. Prospective awards serve to

define a new and predictable status quo; retroactive awards serve to supplant it.

Lest| beinterpreted asdiscouraging retroactiveawards, | also want to emphasize
that they need not be seen asexceptional. It cannot only be exceptional that children are
returned the support they were rightly due. Retroactive awards may result in
unpredictability, but this unpredictability is often justified by the fact that the payor
parent chose to bring that unpredictability upon him/herself. A retroactive award can
always be avoided by appropriate action at the time the obligation to pay the increased

amounts of support first arose.

Before canvassing the myriad of factors that a court should consider before
ordering aretroactive child support award, | also want to mention that these factors are
not meant to apply to circumstanceswhere arrearshhave accumulated. Insuch situations,
the payor parent cannot argue that the amounts claimed disrupt hisher interest in
certainty and predictability; to the contrary, in the case of arrears, certainty and
predictability militate in the opposite direction. There is no analogy that can be made

to the present cases.

| will now proceed to discuss the factors that a court should consider before
awarding retroactive child support. None of thesefactorsisdecisive. For instance, itis

entirely conceivable that retroactive support could be ordered where a payor parent
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engages in no blameworthy conduct. Thus, the British Columbia Court of Appeal has
ordered retroactive support where an interim support award was based on incorrect
financia information, even though the initial underestimate was honestly made: see
Tedhamyv. Tedham (2003), 20 B.C.L.R. (4th) 56, 2003 BCCA 600. At al times, acourt
should strive for a holistic view of the matter and decide each case on the basis of its

particular factual matrix.

5.3.1 Reasonable Excuse for Why Support Was Not Sought Earlier

The defining feature linking the present appealsis that an application for child
support — either as an original order or a variation — could have been made earlier, but
was not. The circumstances that surround the recipient’s choice (if it was indeed a
voluntary and informed one) not to apply for support earlier will be crucial in

determining whether aretroactive award isjustified.

Delay inseeking child support isnot presumptively justifiable. Atthesametime,
courts must be sensitive to the practical concerns associated with a child support
application. They should not hesitate to find a reasonable excuse where the recipient
parent harboured justifiable fears that the payor parent would react vindictively to the
application to the detriment of the family. Equally, absent any such an anticipated
reaction on the part of the payor parent, a reasonable excuse may exist where the
recipient parent lacked the financial or emotional meansto bring an application, or was
given inadequate legal advice: see Chrintzv. Chrintz (1998), 41 R.F.L. (4th) 219 (Ont.
Ct. (Gen. Div.)), at p. 245. On the other hand, a recipient parent will generally lack a
reasonable excuse where (s)he knew higher child support paymentswere warranted, but

decided arbitrarily not to apply.
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Not awarding retroactive child support where there has been unreasonabl e delay
by the recipient parent responds to two important concerns. The first is the payor
parent’s interest in certainty. Generally, where the delay is attributable to
unreasonabl eness on the part of the recipient parent, and not blameworthy conduct on
the part of the payor parent, thisinterest in certainty will be compelling. Notably, the
difference between a reasonable and unreasonable delay often is determined by the
conduct of the payor parent. A payor parent who informsthe recipient parent of income
increasesin atimely manner, and who does not pressure or intimidate him/her, will have
gone a long way towards ensuring that any subsequent delay is characterized as
unreasonable: compare C. (SE.) v. G. (D.C.). In this context, a recipient parent who
accepts child support payments without raising any problem invites the payor parent to

feel that hig/her obligations have been met.

Thesecond important concernisthat recipient parentsnot be encouraged to delay
in seeking the appropriate amount of support for their children. From a child's
perspective, a retroactive award is a poor substitute for past obligations not met.
Recipient parents must act promptly and responsibly in monitoring the amount of child
support paid: see Passerov. Passero, [1991] O.J. No. 406 (QL) (Gen. Div.). Absent a
reasonable excuse, uncorrected deficiencies on the part of the payor parent that are
known to the recipient parent represent the failure of both parents to fulfill their

obligations to their children.

In deciding that unreasonable delay militates against aretroactive child support
award, | am keeping in mind this Court’ s jurisprudence that child support istheright of

the child and cannot be waived by the recipient parent: Richardson, at p. 869. Infact,
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| am not suggesting that unreasonable delay by the recipient parent has the effect of
eliminating the payor parent’s obligation. Rather, unreasonable delay by the recipient
parent is merely a factor to consider in deciding whether a court should exercise its
discretion in ordering aretroactive award. This factor gives judges the opportunity to
examine the balance between the payor parent’s interest in certainty and fairness to

his/her children, and to determine the most appropriate course of action on the facts.

5.3.2 Conduct of the Payor Parent

This factor approaches the same concerns as the last one from the opposite
perspective. Just asthe payor parent’ sinterest in certainty ismost compelling wherethe
recipient parent delayed unreasonably in seeking an award, the payor parent’s interest
in certainty is least compelling where (s)he engaged in blameworthy conduct. Put
differently, this factor combined with the last establish that each parent’s behaviour
should be considered in determining the appropriate balance between certainty and

flexibility in agiven case.

Courts should not hesitate to take into account a payor parent’s blameworthy
conduct in considering the propriety of a retroactive award. Further, | believe courts
should take an expansive view of what constitutes blameworthy conduct in this context.
| would characterize asblameworthy conduct anything that privilegesthe payor parent’s
own interests over hisher children’s right to an appropriate amount of support. A
similar approach wastaken by the Ontario Court of Appeal in Horner v. Horner (2004),
72 O.R. (3d) 561, at para. 85, where children’ sbroad “ interests’ —rather than their “right
to an appropriate amount of support” —were said to require precedence; however, | have

used the latter wording to keep the focus specifically on parents' support obligations.
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Thus, a payor parent cannot hide his/her income increases from the recipient parent in
the hopes of avoiding larger child support payments: see Hessv. Hess (1994), 2 R.F.L.
(4th) 22 (Ont. Ct. (Gen. Div.)); Whitton v. Shippelt (2001), 293 A.R. 317, 2001 ABCA
307; S. (L.). A payor parent cannot intimidate a recipient parent in order to dissuade
him/her from bringing an application for child support: see Dahl v. Dahl (1995), 178
A.R. 119 (C.A.). And apayor parent cannot mislead a recipient parent into believing

that his/her child support obligations are being met when (s)he knows that they are not.

No level of blameworthy behaviour by payor parents should be encouraged.
Even where apayor parent does nothing active to avoid his/her obligations, (s)he might
still be acting in ablameworthy manner if (s)he consciously choosestoignorethem. Put
simply, a payor parent who knowingly avoids or diminishes his/her support obligation
to hig’her children should not be allowed to profit from such conduct: see A. (J.) v.

A. (P.)) (1997), 37 RFF.L. (4th) 197 (Ont. Ct. (Gen. Div.)), at pp. 208-9; Chrintz.

On the other hand, a payor parent who does not increase support payments
automatically isnot necessarily engaging in blameworthy behaviour. Whether a payor
parent is engaging in blameworthy conduct is a subjective question. But | would not
deny that objective indicators remain helpful in determining whether a payor parent is
blameworthy. For instance, the existence of a reasonably held belief that (s)he is
meeting his/her support obligations may be agood indicator of whether or not the payor
parent is engaging in blameworthy conduct. Inthiscontext, acourt could compare how
much the payor parent should have been paying and how much (s)he actualy did pay;
generally, the closer the two amounts, the more reasonabl e the payor parent’ sbelief that
his/her obligations were being met. Equally, where applicable, a court should consider

the previous court order or agreement that the payor parent wasfollowing. Becausethe
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order (and, usually, theagreement) ispresumed valid, apayor parent should be presumed
to be acting reasonably by conforming to the order. However, this presumption may be
rebutted where a change in circumstances is shown to be sufficiently pronounced that
the payor parent was no longer reasonable in relying on the order and not disclosing a

revised ability to pay.

Finally, | should also mention that the conduct of the payor parent could militate
against aretroactiveaward. A court should thus consider whether conduct by the payor
parent has had the effect of fulfilling his/her support obligation. For instance, a payor
parent who contributes for expenses beyond hig/her statutory obligations may have met
his/her increased support obligationindirectly. | am not suggesting that the payor parent
has the right to choose how the money that should be going to child support is to be
spent; it is not for the payor parent to decide that his’her support obligation can be
acquitted by buying his/her child a new bicycle: see Haisman v. Haisman (1994),
22 Alta. L.R. (3d) 56 (C.A.), at paras. 79-80. But having regard to all the circumstances,
whereit appearsto acourt that the payor parent has contributed to his/her child’ ssupport

inaway that satisfied his/her obligation, no retroactive support award should be ordered.

5.3.3 Circumstances of the Child

A retroactive award is a poor substitute for an obligation that was unfulfilled at
an earlier time. Parents must endeavour to ensurethat their children receive the support
they deserve when they need it most. But because thiswill not always be the case with
aretroactive award, courts should consider the present circumstances of the child — as
well as the past circumstances of the child — in deciding whether such an award is

justified.
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A childwhoiscurrently enjoying arelatively high standard of living may benefit
less from a retroactive award than a child who is currently in need. As | mentioned
earlier, itisacore principle of child support that, after separation, a child’ s standard of
living should approximate as much as possi bl e the standard (s)he enjoyed while hig/her
parentsweretogether. Y et, thiskind of entitlement isimpossibleto bestow retroactively.
Accordingly, it becomes necessary to consider other factors in order to assess the
propriety of aretroactive award. Put differently, because the child must aways be the
focusof achild support analysis, | see no reason to abstract from his/her present situation

in determining if aretroactive award is appropriate.

Consideration of the child’s present circumstances remains consistent with the
statutory scheme. While Parliament has moved away from a need-based perspectivein
child support, it has still generally retained need as a relevant consideration in
circumstanceswhere acourt’ sdiscretionisbeing exercised: seess. 3(2)(b), 4(b)(ii) and
9(c) of the Guidelines. Some provinces, like Quebec, even provide courts with
discretionto alter default child support arrangements, within defined limits, onthe basis
of need: see art. 587.1 of the Civil Code of Québec, S.Q. 1991, c. 64. Unless the
applicable regime eliminates need as a consideration in discretionary child support
awards atogether, | believe it remains useful to retain this factor when courts consider

retroactive awards.

Becausethe awards contemplated areretroactive, it isal so worth considering the
child’s needs at the time the support should have been paid. A child who underwent
hardship in the past may be compensated for this unfortunate circumstance through a

retroactive award. On the other hand, the argument for retroactive child support will be
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less convincing where the child already enjoyed all the advantages (s)he would have
received had both parents been supporting him/her: see S. (L.). Thisis not to suggest
that the payor parent’s obligation will disappear where his’her children do not “need”
his/her financial support. Nor do | believe tria judges should delve into the past to
remedy all old familial injustices through child support awards; for instance, hardship
suffered by other family members (like recipient parents forced to make additional
sacrifices) areirrelevant in determining whether retroactive support should be owed to
thechild. | offer these commentsonly to state that the hardship suffered by children can
affect the determination of whether theunfulfilled obligation should beenforced for their
benefit.

5.3.4 Hardship Occasioned by a Retroactive Award

Whilethe Guidelinesalready detail theroleof undue hardshipin determining the
guantum of achild support award, a broad consideration of hardship isalso appropriate

in determining whether aretroactive award isjustified.

There are various reasons why retroactive awards could lead to hardship in
circumstances where a prospective award would not. For instance, the quantum of
retroactive awardsis usually based on past income rather than present income; in other
words, unlike prospective awards, the calculation of retroactive awards is not
intrinsically linked to what the payor parent can currently afford. Aswell, payor parents
may have new families, along with new family obligationsto meet. Onthispoint, courts
should recognize that hardship considerationsin this context are not limited to the payor
parent: itisdifficult tojustify aretroactiveaward onthebasisof a“childrenfirst” policy

whereit would cause hardship for the payor parent’ sother children. Inshort, retroactive
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awards disrupt payor parents management of their financial affairs in ways that

prospective awards do not. Courts should be attentive to this fact.

| agreewith Paperny J.A., who stated in D.B.S. that courts should attempt to craft
the retroactive award in away that minimizes hardship (paras. 104 and 106). Statutory
regimes may provide judges with the option of ordering the retroactive award asalump
sum, a series of periodic payments, or a combination of the two: see, e.g., s. 11 of the
Guidelines. But | also recognize that it will not always be possible to avoid hardship.
While hardship for the payor parent is much less of aconcern whereit isthe product of

his/her own blameworthy conduct, it remains a strong one where thisis not the case.

5.4 Determining the Amount of a Retroactive Child Support Award

Onceacourt determinesthat aretroactive child support award should be ordered,
it must decide the amount of that award. There are two elementsto thisdecision: first,
the court must decide the date to which the award should be retroactive, and second, the
court must decide the amount of support that would adequately quantify the payor

parent’ s deficient obligations during that time. | will consider each issuein turn.

5.4.1 Date of Retroactivity

Having established that aretroactive award isdue, acourt will havefour choices
for the date to which the award should beretroactive: the date when an application was
made to a court; the date when formal notice was given to the payor parent; the date

when effective notice was given to the payor parent; and the date when the amount of
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child support should haveincreased. For the reasonsthat follow, | would adopt the date

of effective notice as ageneral rule.

Separation is adifficult time for families. But especially when the interests of
children are at stake, it is vital that parents resolve matters arising out of separation
promptly. The Guidelines and similar provincial schemes facilitate this task by
providing ameasure of consistency and predictability in child support matters. Still, as
| have noted above, these child support regimes do not go so far as to provide for
automatically enforceable support orders. Whether dealing with an original order, or
circumstances that may merit avariation, the responsibility always lies with parents to

negotiate theissue honestly and openly, with the best interests of their childrenin mind.

Disputessurrounding retroactivechild support will generally arisswheninformal
attempts at determining the proper amount of support have failed. Y et, this does not
mean that formal recourseto thejudicial system should have been sought earlier. Tothe
contrary, litigation can be costly and hostile, with the ultimate result being that fewer
resources — both financial and emotional — are available to help the children when they
need them most. If parents are to be encouraged to resolve child support matters
efficiently, courtsmust ensurethat parentsare not penalized for treating judicial recourse
as alast resort. Accordingly, the first two start dates for retroactive awards — i.e., the
date of application to court and the date of formal notice — ought not be used. So long
asthe enforcement of child support obligationsistriggered by formal legal measures, a
perverseincentiveiscreated for recipient parentsto avoid theinformal resolution of their
disputes. MacNeal v. MacNeal (1993), 50 R.F.L. (3d) 235 (Ont. Ct. (Gen. Div.));
Seinhuebl v. Seinhuebl, [1970] 2 O.R. 683 (C.A.). A recipient parent should not have

to sacrificehis’her claimfor support (or increased support) during themonthswhen (s)he
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engages in informal negotiation: Chrintz, see Dickie v. Dickie (2001), 20 R.F.L. (5th)
343 (Ont. S.C.J.).

Choosing the date of effective notice as a default option avoids this pitfall. By
“effective notice”, | am referring to any indication by the recipient parent that child
support should be paid, or if it already is, that the current amount of child support needs
to be re-negotiated. Thus, effective notice does not require the recipient parent to take
any lega action; all that is required is that the topic be broached. Once that has
occurred, the payor parent can no longer assume that the status quo is fair, and his/her

interest in certainty becomes less compelling.

Accordingly, by awarding child support from the date of effective notice, afair
bal ance between certainty and flexibility ismaintained. Awaiting legal action from the
recipient parent errstoo far on the side of the payor parent’ sinterest in certainty, while
awarding retroactive support from the date it could have been claimed originally erodes
this interest too much. Knowing support is related to income, the payor parent will
generally bereasonablein thinking that his/her child’ sentitlementsare being met where
(s)he hashonestly disclosed his/her circumstances and thereci pient parent has not rai sed

the issue of child support.

Oncethe recipient parent raisestheissue of child support, his’her responsibility
is not automatically fulfilled. Discussions should move forward. If they do not, legal
action should be contemplated. While the date of effective notice will usually signal an
effort on the part of the recipient parent to alter the child support situation, a prolonged
period of inactivity after effective notice may indicatethat the payor parent’ sreasonable

interest in certainty hasreturned. Thus, even if effective notice has already been given,
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it will usually beinappropriateto delvetoo far into the past. Thefederal regime appears
to have contemplated this issue by limiting a recipient parent’s request for historical
incomeinformation to athree-year period: sees. 25(1)(a) of the Guidelines. Ingeneral,
| believethe samerough guideline can befollowed for retroactive awards: it will usually
be inappropriate to make a support award retroactive to a date more than three years

before formal notice was given to the payor parent.

The date when increased support should have been paid, however, will
sometimes be a more appropriate date from which the retroactive order should start.
This situation can most notably arise where the payor parent engages in blameworthy
conduct. Once the payor parent engages in such conduct, there can be no claim that
(s)he reasonably believed hisher child’ s support entitlement was being met. Thiswill
not only be the case where the payor parent intimidates and lies to the recipient parent,
but aso where (s)he withholds information. Not disclosing a material change in
circumstances — including an increase in income that one would expect to ater the
amount of child support payable —isitself blameworthy conduct. The presence of such
blameworthy conduct will move the presumptive date of retroactivity back to the time
when circumstances changed materially. A payor parent cannot use hisher

informational advantage to justify his/her deficient child support payments.

The proper approach can therefore be summarized in the following way: payor
parents will have their interest in certainty protected only up to the point when that
interest becomes unreasonable. In the majority of circumstances, that interest will be
reasonable up to the point when the recipient parent broaches the subject, up to three
years in the past. However, in order to avoid having the presumptive date of

retroactivity set prior to the date of effective notice, the payor parent must act
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responsibly: (s)he must disclose the material change in circumstances to the recipient
parent. Where the payor parent does not do so, and thus engages in blameworthy
behaviour, | see no reason to continue to protect his/her interest in certainty beyond the
date when circumstances changed materially. A payor parent should not be permitted

to profit from his’her wrongdoing.

5.4.2 Quantum of the Retroactive Award

Finally, a court will need to determine the quantum of the retroactive award.
Thisdetermination will need to be ascertained consistent with the statutory scheme that

appliesto the award being ordered.

Whilethe Divorce Act provides courtswith discretion in deciding whether or not
achild support award should be ordered, the same cannot be said for the quantum of this
award. Boths. 15.1(3) for original orders, and s. 17(6.1) for variation orders, stipulate
that a court making an order “shall do so in accordance with the applicable guidelines’.
Therefore, solong asthe date of retroactivity isnot prior to May 1, 1997 —i.e., when the
Guidelines came into force — the Guidelines must be followed in determining the
guantum of support owed. The Parentage and Maintenance Act, on the other hand, does
not fetter courts' discretion in determining the quantum of child support awards. see
s. 18. Courts awarding retroactive support pursuant to this statute will have greater

discretion in tailoring the award to the circumstances.

That said, courts ordering aretroactive award pursuant to the Divorce Act must
still ensure that the quantum of the award fitsthe circumstances. Blind adherenceto the

amounts set out in the applicable Tablesis not required—nor isit recommended. There
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are two ways that the federal regime allows courts to affect the quantum of retroactive

awards.

Thefirst involves exercising the discretion that the Guidelinesallow. Thus, the
presence of undue hardship can yield alesser award: sees. 10. Asstated above, it will
generally be easier to show that aretroactive award causes undue hardship than to show
that a prospective one does. Further, the categories of undue hardship listed in the
Guidelinesarenot closed: sees. 10(2). Andinaddition to situations of undue hardship,
courts may exercise their discretion with respect to quantum in a variety of other

circumstances under the Guidelines. seess. 3(2), 4 and 9.

A second way courts can affect the quantum of retroactive awardsis by altering
the time period that the retroactive award captures. While | stated above that the date
of effective notice should be chosen as a general rule, thiswill not alwaysyield afair
result. For instance, where acourt finds that there has been an unreasonable delay after
effective notice was given, it may be appropriate to exclude this period of unreasonable
delay from the calculation of the award. Unless the statutory scheme clearly directs
another outcome, a court should not order a retroactive award in an amount that it

considers unfair, having regard to all the circumstances of the case.

5.5 Summary

Child support has long been recognized as a crucial obligation that parents owe
to their children. Based on this strong foundation, contemporary statutory schemes and
jurisprudence have confirmed thelegal responsibility of parentsto support their children

in a way that is commensurate to their income. Combined with an evolving child
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support paradigm that moves away from a need-based approach, a child’s right to

increased support payments given a parental rise in income can be deduced.

In the context of retroactive support, this means that a parent will not have
fulfilled his/her obligation to hig’her children if (s)he does not increase child support
payments when his’her income increases significantly. Thus, previous enunciations of
the payor parent’s obligations may cease to apply as the circumstances that underlay
them continueto change. Once parentsarein front of acourt with jurisdiction over their
dispute, that court will generally have the power to order a retroactive award that

enforces the unfulfilled obligations that have accrued over time.

In determining whether to make aretroactive award, a court will need to look at
all the relevant circumstances of the case in front of it. The payor parent’s interest in
certainty must be balanced with the need for fairness and for flexibility. In doing so, a
court should consider whether the recipient parent has supplied areasonable excuse for
his/her delay, the conduct of the payor parent, the circumstances of the child, and the

hardship the retroactive award might entail.

Once a court decides to make aretroactive award, it should generally make the
award retroactive to the date when effective notice was given to the payor parent. But
where the payor parent engaged in blameworthy conduct, the date when circumstances
changed materially will be the presumptive start date of the award. It will then remain
for the court to determine the quantum of the retroactive award consistent with the

statutory scheme under which it is operating.
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The question of retroactive child support awards is a challenging one because it
only arises when at least one parent has paid insufficient attention to the payments
his/her child was owed. Courts must strive to resolve such situationsin the fairest way
possible, with utmost sensitivity to the situation at hand. But thereisunfortunately little
that can be done to remedy the fact that the child in question did not receive the support
payments (s)he was due at the time when (s)he was entitled to them. Thus, while
retroactive child support awards should be availableto help correct these situationswhen
they occur, thetrue responsibility of parentsisto ensure that the situation never reaches

apoint when aretroactive award is needed.

6. Application to the Facts

Before proceeding to apply the above reasoning to the facts of the four appeals,
| should repeat the standard of review that applies to these decisions. The relevant
passage can be found in this Court’ sdecision in Hickey v. Hickey, [1999] 2 S.C.R. 518,

at para. 11:

[A]ppeal courts should not overturn support orders unless the reasons disclose
anerror in principle, asignificant misapprehension of the evidence, or unlessthe
award is clearly wrong.

Thelower courtsdid not have the benefit of these reasonsin reaching their conclusions.
Accordingly, and in the interests of finally resolving the present disputes, while |
consider whether the chambers judges considered the above factors, | am also prepared
to accept that they did not explicitly mention and analyze each one. My expectation,
however, isthat future decisionswill be determined on amore thorough examination of

the relevant considerations discussed above.
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6.1 D.B.Sv.SRG.

The D.B.S appeal involves an original application for support. Asthe parents

were not married, the regime under the Parentage and Maintenance Act applies.

Thechambersjudge, VervilleJ., decided that aretroactive award would beunfair
inthe circumstances. Paperny J.A., writing for the Alberta Court of Appeal, allowed the
appeal and ordered that the matter be returned to a chambers judge. | would restore

Verville J’sorigina order.

On application of the principles and factors discussed above, | agree with
Verville J. that retroactive support is not justified in these circumstances. While the
mother states that she did not know support might have been owed, parents have a
responsibility to inquire into matters like this. Concerning the circumstances of the
child, Verville J. noted that the present household incomes of the two parents were

roughly equal.

Asto the conduct of the father, the mother has made allegations of threatening
and/or dominating behaviour with reference to various times in their post-separation
relationship. Y et, the chambers judge made no finding of fact that would support such
alegations. That said, a further question is what the father revealed about his income
to themother. A court must inquireinto whether the payor parent was hiding, or failing
to reveal, the factual circumstances that would give rise to a new or increased support

obligation. Again, however, the chambers judge made no such finding.
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Most important, however, Verville J. held that a retroactive order would not
necessarily benefit thechildren. | believethisfindingtobecrucial. Inthecircumstances
of this appeal, where | cannot find any blameworthy conduct on the part of the payor
father, and where the chambers judge held that a retroactive award would be

“inappropriate and inequitable”, | find myself compelled to defer to his original order.

Thisappeal should be allowed and the order of Verville J. restored, with costsin
this Court and in the Court of Appeal.

6.2 TAR v.L.RJ.

The order of the chambers judge should berestored inthe T.A.R. appeal aswell.

In this appeal, the chambersjudge considered factorsthat | have listed as being
relevant to adecision of whether retroactive support should begranted. PerrasJ. seemed
to attach particular significance to the hardship that could be caused by a retroactive
award. Thisisnot surprising, given that the $15,771 sought by the mother isavery large
sum to pay for a father earning around $23,000 annually. Concerning the father’s
conduct, it is important that Perras J. did not find the father to be acting deceitfully.
Rather, PerrasJ. found that he*honoured hisobligationfaithfully”. That said, PerrasJ.’s
prospective order clearly recognized that the father’s income mandated higher child

support payments than what he actually paid.

While hedid not consider al thefactors| havelisted by name, | am satisfied that
Perras J. took a holistic view of the matter and came to the conclusion that it would not

be appropriate to order a retroactive child support award in the circumstances. For
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instance, he seemed to consider the father’s conduct far from blameworthy. He noted
that the children in question are presently living in ahome with ahousehold income“in
the low $50,000's’. While there are other children from a previous relationship to
support with thisincome, it remains substantially greater than what the father earns to
help support hisnew spouse and her children. | ultimately believe the chambersjudge’s
conclusion meritsdeference. Theoriginal order isrestored and the appeal allowed, with

costsin this Court and in the Court of Appeal.

6.3 Henry v. Henry

The appeal in the Henry case should be dismissed. Turning to the relevant
factors, | believe there was no unreasonable delay in this case. Rowbotham J. accepted
that the mother could not afford alawyer. Nonetheless, the mother broached the topic
of increasing the father’s child support obligations to the best of her ability, given her
lack of legal knowledge, her ignorance of Mr. Henry’'s actual income, and the
intimidation she felt from her ex-husband. Though some requests from Ms. Henry
resulted inthefather making somefinancial contribution, these contributionsstayed well
below what they should have been. Living in adifferent city, the mother did not know

precisely how substantial the father’s financial means were.

Based on the principles | have discussed in these reasons, there should be no
dispute that the father in the present appeal acted in ablameworthy manner. Especially
when a payor parent is acutely aware of the needs of his’her children living with the
recipient parent, it is no excuse to shrug off one's obligations by saying the recipient
parent never asked for disclosure. But Mr. Henry went even further: heinsinuated that

he did not have great financial means and that the mother’ s financial management was
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to blame; and on one occasion, he even asked her to givefinancial assistance. Although
he complied with the obligation set forth in the child support order, in the circumstances
of this appeal, this fact alone does not imply that Mr. Henry reasonably believed his
children’ s entitlements were being fulfilled. Mr. Henry was aware that hisincome had
risen substantially since the original order was rendered, he was aware that his children
were living at levels commensurate with his ex-wife’ slow income, and he still refused
to raise his payments to levels appropriate to hisincome. This conduct fallswell short

of what is expected from a parent.

Ontheissueof thechildren’ scircumstances, both childrenlivedin conditionsfar
below what they should have for substantial periodsof time. Thechildrenimplicatedin
this appeal deserve compensation for the unfulfilled obligation of their father, and | see

no reason to conclude that they should not benefit from a retroactive award now.

Overal, | am satisfied that Rowbotham J.’s award would not impose too great
aburden on thefather. Itistruethat he hastwo children of his new marriageto provide
for. But Rowbotham J.” sorder of periodic payments, such that the unfulfilled obligation
ispaid off owly until 2010, seemsvery fair to thefather in thiscase, considering all the

circumstances.

| would add that the el dest child affected by Rowbotham J.” sorder wasno longer
achild of the marriage when the Notice of Motion for retroactive support wasfiled. In
the circumstances of this appeal, however, this fact has no effect on the jurisdiction of
the court to make a retroactive child support order under the Divorce Act. Because
Mr. Henry did not disclose hisincomeincreasesto Ms. Henry earlier, shewascompelled

to serve himwith aNoticeto Disclose/Notice of Motion in order to ascertain hisincome
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for the years relevant to this appeal. Thisformal legal procedure, contemplated in the
Guidelines and a necessary antecedent to the present appeal, sufficed to trigger the
jurisdiction of the court under the Divorce Act. Because it was completed prior to the
time the eldest child ceased being a child of the marriage, the court was able to make a

retroactive order for this daughter.

The appeal is dismissed, with costs.

6.4 Hiemstrav. Hiemstra

Concerning thisappeal, | believe the chambersjudge properly weighed relevant
considerationsin deciding upon theaward. Thus, he noted that the disparity of incomes
between the parentswas great and the mother paid adisproportionate share of the burden
for supporting the children, but also that the financial burden of aretroactive award is
significant. Although someremarksseemedtoindicatethat hesaw theretroactiveaward
as compensating the mother, | accept that he rightly ordered the award for the benefit of

the children.

| believe Belzil J. cameto an appropriate conclusion that aretroactive award was
due, after adetailed consideration of the evidence before him. The mother explained that
previous litigation has been overwhelming and had strained her relationship with her
daughter; it isunderstandabl e that she would be reticent to commence the processagain.
More important, given the father’s substantial income —amost $100,000 in 2003 — he
cannot be considered blameless in not paying child support. In such circumstances,
where the father was well aware that he could afford child support but where such

support wascoming uniquely fromthe mother, thefather’ sfailureto meet hisobligations
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to his children should not be easily excused. The blameworthiness of the father’s
conduct is only exacerbated by his e-mail of April 3, 2003, in which he did not take

advantage of the opportunity to lend financial support when it so clearly arose.

Concerning the date chosen for the retroactive award to begin, | see no reason to
ater Belzil J’ saward. Thefather has no compelling interest in certainty in this appeal:
he had no reasonabl e belief that his support obligation wasbeing fulfilled. Belzil J. still
choseto makethe award retroactive only to January 1, 2003, even though the father was
deficient in hisobligationswell beforethistime. Thisdate has not been cross-appealed

by the mother, and | will therefore leave it undisturbed.

This appedl is therefore dismissed with costs.

The reasons of Fish, Abellaand Charron JJ. were delivered by

ABELLA J.— Whilel agreewith much of theanalysisof Bastarache J., including
his disposition of the four appeals, | am unable, with great respect, to share his views
about the presumptive starting date for the cal culation of child support arrears, about the
relevance of blameworthy conduct, or about the desirability of athree-year limitation

period.

My justification for all three departures is based on the underlying premise he
cogently articulates at the beginning of his reasons. parents have a free-standing joint

obligation to support their children based on their ability to do so.



158

159

160

-73-

As La Forest J. pointed out in M. (K.) v. M. (H.), [1992] 3 S.C.R. 6, this
obligation isafiduciary one. Itisaparental obligation that creates aright in the child.
The recognition that child support is the right of the child, not of the parent, is not
disputed: see Horner v. Horner (2004), 72 O.R. (3d) 561 (C.A.); Richardson v.
Richardson, [1987] 1 S.C.R. 857; Willick v. Willick, [1994] 3 S.C.R. 670; and Francis
v. Baker, [1999] 3 S.C.R. 250.

Bastarache J.’s historical review demonstrates that these propositions claim at
least a century-old pedigree. The fact that they have found renewed endorsement in
statutory form, such asthe Divorce Act, R.S.C. 1985, c. 3 (2nd Supp.), and the Federal
Child Support Guidelines, SOR/97-175 (“Guidelines’), reinforces their status as the
governing principlesin awarding child support, principleswhich together proclaim that
children come first, and that parents should expect to pay what they are obliged to pay

when they are obliged to pay it.

| agree with Bastarache J. that it isamisnomer to refer to these as “ retroactive”
awards. They are, instead, compensation for what was legally owed. As the Alberta
Court of Appeal stated in MacMinn v. MacMinn (1995), 174 A.R. 261.:

By questioning the rationale for a trial judge to order “retroactive”
maintenance, the father implies that he is being asked, after the fact, to
assume a liability for child support which he did not have in the first
instance. Thisis simply wrong in law. Both parents of a child have
financia obligations to that child. That obligation arises out of the
common law, equity and statute; it isan obligation which existsfrom the
time a child is born. When parents separate, the obligation continues.
Thus, it exists irrespective of whether an action has been started by the
custodial parent against the non-custodial parent to enforce the
obligation: Parasv. Paras (1970), 2 R.F.L. 328 (Ont. C.A.); Mannett v.
Mannett (1992), 111 N.S.R. (2d) 327 (T.D.). [para. 15]
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The law is clear that separated parents are obliged to pay child support in
accordancewith their ability todo so. Only the payor parent knowswhen there has been
achangeinincome that would warrant an adjustment to child support. That, therefore,
is the parent with the major responsibility for ensuring that a child benefits from the
change as soon as reasonably possible. A system of support that depends on when and
how often the recipient parent takes the payor parent’s financia temperature is

impractical and unrealistic.

Unlike Bastarache J., therefore, | would not limit the child’s entitlement to the
date of the recipient parent’s notice of an intention to enforce it. Because the child’s
right to support varieswith the change, it cannot, therefore, be contingent on whether the
recipient parent has made an application on the child’'s behalf or given notice of an

intention to do so.

So long as the change would warrant different child support from what is being
paid, the presumptive starting point for the child' s entitlement to a change in support is
when the change occurred, not when the change was disclosed or discovered.

Tosuggest, therefore, that the principle of certainty isimpaired by the possibility
of claims for child support being made in the future, is to suggest that the rights of
children to the support to which they are entitled, should defer to the rights of payor
parents not to have to worry that the amount they are paying may be found to be

inadequate. Child support isinherently variable because parental incomes are.

| do not mean to devaluetheimportance of the ability of parents, after separation,

to restructure their financial lives with some certainty. But the need for certainty and a
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child’s entitlement to support in accordance with parental ability to pay are not
inconsistent propositions. Parentsresponsiblefor child support know that whether or not
they choose to disclose a material change in their income, the fact of that change is

enough to trigger a change in the amount they are responsible for paying.

They know what their obligations are, when they arise, and when they may be
varied. If their ability to pay hasincreased, they know that the law presumesthat at that
moment, the child’s entitlement increases. The operative certainty in the area of child
support is the presumption that the obligation to pay child support will always depend
on the payor parent’s income at any given time. For payor parents, certainty and
predictability are protected by the legal certainty that whenever their income changes
materialy, that is the moment their obligation changes automatically, even if

enforcement of that increased obligation is not automatic.

Fairness is the Holy Grail in family law. Certainty and predictability of child
support amounts do not justify a retreat from the primacy of a child’s rights to a fair
amount of support. To the extent that certainty is engaged, it should be the children’s

certainty that the support they are entitled to will not be wrongly withheld.

Prudence dictates full disclosure, as does good financial management, but if the
payor parent decides not to let dependent children know that their entitlements have
changed, he or she cannot be heard credibly to say that the subsequent enforcement of
a support obligation as of the date of the changed circumstances, impaired his or her

expectation of certainty.
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Similarly, | see no role for “blameworthy conduct” in determining the date at
which children can recover the support to which they are entitled. The right to support
belongsto the child regardless of how hisor her parentsbehave. Whether apayor refuses
to pay or disclose wilfully, or falsifies the information, or provides false information
mistakenly, are not germane. The existence of the increased obligation depends on the
existence of theincreased income, and fluctuateswith parental income, not with parental

misconduct.

In the sameway, the recipient parent need not demonstrate that thefailureto pay
child support has resulted in hardship for the child. The children were deprived of
support to which they were entitled. The fact that the recipient parent has or has not
been able to attenuate the deprivation through other means has no impact on the fact that

a debt was owing.

A presumptive date of entitlement to child support does not, however, eliminate
the role of judicial discretion. It will be up to the court in each case to determine
whether the presumptive date has been rebutted, what the appropriate quantumis, and
how it should be repaid. This includes, most notably, determining whether undue
hardship, as defined by s. 10 of the Guidelines, has been demonstrated. If, for example,
a recipient parent, having received full financial disclosure, has delayed seeking
enforcement for an inordinate and unjustified period of time, this delay may affect the

child support awarded.

But if delay results from not being informed about a change that givesriseto a
changeinachild’ sentitlement, it will not usually affect the child support award. | agree,

in particular, with Paperny JA.inD.B.S v. SR.G. (2005), 361 A.R. 60, 2005 ABCA 2,
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at paras. 120-22, that caution should be exercised beforepenalizing achild for arecipient
parent’ sdelay in attempting to recover support to which achild wasentitled. There may
be practical financial and psychological realitiesinhibiting arecipient parent’ sability to
respond to learning of a change in circumstances. As Rowles J.A. stated in

S (L) v. P. (E.) (1999), 67 B.C.L.R. (3d) 254, 1999 BCCA 393, at para. 58;

Astheright belongs to the child it cannot be waived or bargained away
by the custodial parent or lost dueto that parent’s neglect, delay, or lack
of diligence in enforcing the right. [Emphasis added.]

While undue hardship could militate against a retroactive order being made as
of the date of the change of circumstances, | do not believethat it necessarily flowsfrom
thisthat an automatic timelimit should be imposed in every case. In particular, | seeno
reason to deprive children of the support to which they are entitled by imposing an
arbitrary three-year judicial limitation period onthe amount of child support recoverable

as suggested by Bastarache J..

It is an approach which resembles the “ one-year rule against hoarding”, which
courts used to apply to avoid enforcing long standing arrears unless specia
circumstances were established. In Haisman v. Haisman (1994), 22 Alta. L.R. (3d) 56
(C.A)), leave to appeal dismissed, [1995] 3 S.C.R. vi, the Alberta Court of Appeal
rejected the “one-year” rule as being inapplicable to child support. In D.B.S,, Paperny
J.A. referred to the rule as “ an antiquated notion that had no place in the law on child
support” (para. 27). InParasv. Paras, [1971] 1 O.R. 130, the Ontario Court of Appeal
recognised that delay and the inability to claim spousal support was not a consideration

to deny interim child support.
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Like the one-year rule, the suggestion of athree-year limitation period is, with
respect, an unnecessary fettering of judicial discretion. Such a clear restriction of a

child’s entitlement requires, in my view, an express statutory direction to that effect.

Bastarache J. concludes that s. 25(1)(a) of the Guidelines — which limits a
recipient parent's request for historical income information to a three-year period —
providessupport for the contention that it will usually beinappropriateto makeasupport
award retroactive to a date more than three years before formal notice was given to the

payor parent.

Section 25 alowsa parent to go back three yearswhen asking for disclosure not
tolimit retroactive orders, but becausethreeyearsof financial information can belooked
to in determining the income amount to be used to calculate the prospective support
obligation under the Guidelines. Significantly this three-year limit for disclosure of
financia information is found only under the federal scheme; no equivalent provision

isfound in the Parentage and Maintenance Act, R.S.A. 2000, c. P-1.

Under s. 16 of the Guidelines, prospective support orders (original or variation)
are based on the sources of income set out in the most recent T1 General form of the
payor, unlessacourt isof the opinion that thisis not the fairest determination of income.
If the court is of the opinion that the most current T1 would not be the fairest
determination, it is permitted under s. 17 of the Guidelines to consider the three most
recent T1sof the payor to determineincomeinlight of any pattern of income, fluctuation
or receipt of anon-recurring amount. The“three-year limit” ins. 25(1)(a) isclearly tied
tos. 17 of the Guidelines. After receiving financial information pursuant to a notice to

disclose, the payee may or may not take any action for prospective support. | see no
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endorsement in this provision for imposing a three year limit on support owed to

children.

Notwithstanding the differences in my approach to the factors relevant to the
calculation of retroactive child support orders, Bastarache J.’s disposition of al four
appealsistenable on the facts of each case. | agree with his analysesin Hiemstra and
Henry. InD.B.S, whilel have some concerns about whether the result would have been
different given the principles enunciated in these reasons, therewas no “ clear evidence’
asto what was owed and from what date. Andin L.J.W. v. T.A.R., given the chambers
judge’ sconclusion about the payor parent’ s meagre grossincome” and the expenses he
incurred in exercising access ([2003] A.J. No. 1243 (QL), 2003 ABQB 569, at paras. 11
and 14), one can infer that the delay in bringing an application to vary caused undue
hardship.

| would therefore dispose of the four appeal s as recommended by Bastarache J.

APPENDIX
Divorce Act, R.S.C. 1985, c¢. 3 (2nd Supp.) (am. S.C. 1997, c. 1)

15.1 (1) A court of competent jurisdiction may, on application by either
or both spouses, make an order requiring a spouse to pay for the support of any
or all children of the marriage.

(2) Wherean applicationismade under subsection (1), the court may, on
application by either or both spouses, make an interim order requiring a spouse
to pay for the support of any or all children of the marriage, pending the
determination of the application under subsection (1).

(3) A court making an order under subsection (1) or an interim order
under subsection (2) shall do so in accordance with the applicable guidelines.

(4) Thecourt may makean order under subsection (1) or aninterimorder
under subsection (2) for adefinite or indefinite period or until a specified event
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occurs, and may impose terms, conditions or restrictions in connection with the
order or interim order asit thinks fit and just.

(5) Notwithstanding subsection (3), a court may award an amount that
is different from the amount that would be determined in accordance with the
applicable guidelines if the court is satisfied

(a) that special provisionsinan order, ajudgment or awritten agreement
respecting the financial obligations of the spouses, or the division or
transfer of their property, directly or indirectly benefit a child, or that
specia provisions have otherwise been made for the benefit of a child,;
and

(b) that the application of the applicable guidelines would result in an
amount of child support that isinequitable given those special provisions.

(6) Where the court awards, pursuant to subsection (5), an amount that
is different from the amount that would be determined in accordance with the
applicable guidelines, the court shall record its reasons for having done so.

(7) Notwithstanding subsection (3), a court may award an amount that
is different from the amount that would be determined in accordance with the
applicable guidelines on the consent of both spouses if it is satisfied that
reasonable arrangements have been made for the support of the child to whom
the order relates.

(8) For the purposesof subsection (7), indetermining whether reasonable
arrangements have been made for the support of a child, the court shall have
regard to the applicable guidelines. However, the court shall not consider the
arrangementsto be unreasonabl e solely because the amount of support agreed to
is not the same as the amount that would otherwise have been determined in
accordance with the applicable guidelines.

17. (1) A court of competent jurisdiction may make an order varying,
rescinding or suspending, prospectively or retroactively,

(&) asupport order or any provision thereof on application by either or
both former spouses; or

(b) acustody order or any provision thereof on application by either or
both former spouses or by any other person.

(4) Beforethe court makesavariation order in respect of achild support
order, the court shall satisfy itself that achange of circumstances as provided for
in the applicable guidelines has occurred since the making of the child support
order or the last variation order made in respect of that order.
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(6.1) A court making avariation order in respect of achild support order
shall do so in accordance with the applicable guidelines.

25.1 (1) With the approval of the Governor in Council, the Minister of
Justice may, on behalf of the Government of Canada, enter into an agreement
with aprovince authorizing a provincial child support service designated in the
agreement to

(a) assist courts in the province in the determination of the amount of
child support; and

(b) recalculate, at regular intervals, in accordance with the applicable
guidelines, the amount of child support orders on the basis of updated
income information.

(2) Subject to subsection (5), the amount of a child support order as
recal culated pursuant to this section shall for al purposes be deemed to be the
amount payable under the child support order.

(3) The former spouse against whom a child support order was made
becomes liable to pay the amount as recal cul ated pursuant to this section thirty-
one days after both former spouses to whom the order relates are notified of the
recalculation in the manner provided for in the agreement authorizing the
recalculation.

(4) Where either or both former spouses to whom a child support order
relates do not agree with the amount of the order as recal culated pursuant to this
section, either former spouse may, within thirty days after both former spouses
are notified of the recalculation in the manner provided for in the agreement
authorizing the recalculation, apply to a court of competent jurisdiction for an
order under subsection 17(1).

(5) Where an application is made under subsection (4), the operation of
subsection (3) issuspended pending the determination of the application, and the
child support order continuesin effect.

(6) Where an application made under subsection (4) iswithdrawn before
the determination of the application, the former spouse against whom the order
was made becomes liable to pay the amount as recalculated pursuant to this
section on the day on which the former spouse would have becomeliable had the
application not been made.

26.1 ...
(2) The guidelines shall be based on the principle that spouses have a

joint financial obligation to maintain the children of the marriage in accordance
with their relative abilities to contribute to the performance of that obligation.
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Federal Child Support Guidelines, SOR/97-175 (am. SOR/97-563; am. SOR/2000-337)
1. The objectives of these Guidelines are

(a) to establish afair standard of support for children that ensures that
they continue to benefit from the financial means of both spouses after
separation;

(b) to reduce conflict and tension between spouses by making the
calculation of child support orders more objective;

(c) toimprove the efficiency of the legal process by giving courts and
spouses guidance in setting the levels of child support orders and
encouraging settlement; and

(d) to ensure consistent treatment of spouses and children who are in
similar circumstances.

2. ...

(3 Where, for the purposes of these Guidelines, any amount is
determined on the basis of specified information, the most current information
must be used.

3. (1) Unless otherwise provided under these Guidelines, the amount of
achild support order for children under the age of majority is

(a) the amount set out in the applicable table, according to the number
of children under the age of mgjority to whom the order relates and the
income of the spouse against whom the order is sought; and

(b) the amount, if any, determined under section 7.

(2) Unlessotherwise provided under these Guidelines, where achild to
whom a child support order relatesis the age of majority or over, the amount of
the child support order is

(a) the amount determined by applying these Guidelines as if the child
were under the age of majority; or

(b) if the court considers that approach to be inappropriate, the amount
that it considersappropriate, having regard to the condition, means, needs
and other circumstances of the child and the financial ability of each
spouse to contribute to the support of the child.

(3) Theapplicabletableis

(a) if the spouse against whom an order is sought resides in Canada,
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(i) the table for the province in which that spouse ordinarily
resides at the time the application for the child support order, or
for avariation order in respect of a child support order, is made
or theamount isto be recal culated under section 25.1 of the Act,

(if) where the court is satisfied that the province in which that
spouse ordinarily resides has changed sincethetime describedin
subparagraph (i), the table for the province in which the spouse
ordinarily resides at the time of determining the amount of
support, or

(iii) where the court is satisfied that, in the near future after
determination of the amount of support, that spouse will
ordinarily reside in a given province other than the provincein
which the spouse ordinarily resides at the time of that
determination, the table for the given province; and

(b) if the spouse against whom an order is sought resides outside of
Canada, or if the residence of that spouse is unknown, the table for the
province where the other spouse ordinarily resides at the time the
application for the child support order or for avariation order in respect
of achild support order ismade or the amount isto be recal culated under
section 25.1 of the Act.

4. Where the income of the spouse against whom a child support order
is sought is over $150,000, the amount of a child support order is

(a) the amount determined under section 3; or

(b) if the court considers that amount to be inappropriate,

(i) in respect of the first $150,000 of the spouse’s income, the
amount set out in the applicable table for the number of children
under the age of mgjority to whom the order relates;

(i) inrespect of the balance of the spouse’ sincome, the amount
that the court considers appropriate, having regard to the
condition, means, needs and other circumstances of the children
who are entitled to support and the financia ability of each
spouse to contribute to the support of the children; and

(iii) the amount, if any, determined under section 7.

9. Where aspouse exercisesaright of accessto, or has physical custody
of, achild for not less than 40 per cent of the time over the course of ayear, the
amount of the child support order must be determined by taking into account

(a) the amounts set out in the applicable tables for each of the spouses;

(b) theincreased costs of shared custody arrangements; and
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(c) the conditions, means, needs and other circumstances of each spouse
and of any child for whom support is sought.

10. (1) On either spouse’ s application, acourt may award an amount of
child support that is different from the amount determined under any of sections
3to 5, 8or 9if the court finds that the spouse making the request, or a child in
respect of whom the request is made, would otherwise suffer undue hardship.

(2) Circumstances that may cause a spouse or child to suffer undue
hardship include the following:

(a) the spouse has responsibility for an unusually high level of debts
reasonably incurred to support the spouses and their children prior to the
separation or to earn aliving;

(b) the spouse has unusually high expenses in relation to exercising
access to a child;

(c) the spouse has a legal duty under a judgment, order or written
Separation agreement to support any person;

(d) the spouse has alegal duty to support a child, other than a child of
the marriage, who is

(i) under the age of mgjority, or

(ii) theageof majority or over but isunable, by reason of illness,
disability or other cause, to obtain the necessaries of life; and

(e) the spouse has alegal duty to support any person who is unable to
obtain the necessaries of life dueto an illness or disability.

(3) Despite a determination of undue hardship under subsection (1), an
application under that subsection must be denied by the court if it is of the
opinion that the household of the spousewho claimsundue hardship would, after
determining the amount of child support under any of sections3to 5, 8 or 9, have
a higher standard of living than the household of the other spouse.

(4) In comparing standards of living for the purpose of subsection (3),
the court may use the comparison of household standards of living test set out in
Schedule 1.

(5) Where the court awards a different amount of child support under
subsection (1), it may specify, in the child support order, a reasonable time for
the satisfaction of any obligation arising from circumstances that cause undue
hardship and the amount payable at the end of that time.

(6) Where the court makes a child support order in a different amount
under this section, it must record its reasons for doing so.
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14. For the purposes of subsection 17(4) of the Act, any one of the
following constitutes a change of circumstancesthat gives rise to the making of
avariation order in respect of achild support order:

(@ in the case where the amount of child support includes a
determination made in accordance with the applicabl e table, any change
in circumstances that would result in a different child support order or
any provision thereof;

(b) in the case where the amount of child support does not include a
determination made in accordance with a table, any change in the
condition, means, needsor other circumstancesof either spouse or of any
child who is entitled to support; and

(c) inthe case of an order made before May 1, 1997, the coming into
force of section 15.1 of the Act, enacted by section 2 of chapter 1 of the
Statutes of Canada, (1997).

25. (1) Every spouse against whom a child support order has been made
must, on the written request of the other spouse or the order assignee, not more
than once ayear after the making of the order and as long asthe child isachild
within the meaning of these Guidelines, provide that other spouse or the order
assignee with

() the documents referred to in subsection 21(1) for any of the three
most recent taxation years for which the spouse has not previously
provided the documents;

(b) asapplicable, any current information, in writing, about the status of
any expenses included in the order pursuant to subsection 7(1); and

(c) as applicable, any current information, in writing, about the
circumstances relied on by the court in a determination of undue
hardship.

Parentage and Maintenance Act, R.S.A. 2000, c. P-1 (am. S.A. 2003, c. I-0.5, s. 58(6);
rep. S.AA. 2003, c. F-4.5, s. 129)

7. (1) Subject to subsection (5), an application may be made to the Court for an
order

@ declaring that the respondent is a parent for the purposes of this
Act, and

(b) directing the payment of any or all of the expensesreferredtoin
section 16(2).
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15. (1) If the Court is satisfied that the respondent is a parent, the Court may
make an order declaring the respondent to be a parent for the purposes of this
Act.

(2) If 2 or more persons are named as respondents in an application and the
Court

@ issatisfied that any one of the respondents might be a parent, and
(b) is unable to determine which respondent is a parent,

the Court may make an order declaring each of the respondents who, in the
opinion of the Court, might be aparent to be aparent for the purposes of thisAct.

(3) No order may be made under this section if, at the date of the application for
the order, the child in respect of whom the application is made has reached the
age of 18 years.

16. (1) If an order ismade under section 15, the Court may, subject to subsection
(3), make a further order

@ directing the respondent to pay any or all of the expensesreferred
to in subsection (2), or

(b) if the order ismade under section 15(2), directing therespondents
to pay any or all of the expenses referred to in subsection (2) in
any proportion that the Court considers appropriate.

(2) A direction in an order under this section may refer to any or al of the
following expenses:

@ reasonable expenses for the maintenance of the mother

(i) during a period not exceeding 3 months preceding the
birth of the child,

(i)  atthebirth of the child, and

(iii)  during a period after the birth of the child that, in the
opinion of the Court, is necessary asaconsequence of the
birth of the child;

(b) reasonable expenses for the maintenance of the child before the
date of the order;

(© monthly or periodic payments for the maintenance of the child
until the child reaches the age of 18 years;

(d) expenses of the burial of the childif the child diesbefore the date
of the order;

(e costs of any or all Court proceedings taken under this Act.
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(3) No order may be made under this section

@ in respect of an expense referred to in subsection (2)(b) or (€)
unlesstheapplicationfor theorder iscommenced beforethechild
in respect of whom the application is made reaches the age of 18
years, or

(b) in respect of an expense referred to in subsection (2)(a) or (d)
unlessthe application for the order is commenced within 2 years
after the expense was incurred.

(4) In making an order under this section, the Court shall fix an amount to be
paid for the maintenance of achild that will enable the child to be maintained at
areasonable standard of living having regard to the financial resources of each
of the child’s parents.

(5) Anorder may provide that the liability of aparent for the expensesreferred
to in subsection (2), other than for the maintenance of a child under subsection
(2)(c), shall be satisfied by the payment of an amount specified in the order.

(6) When an order is made under this section, the applicant shall provide
certified copies of the order to any person declared to be a parent under section
15.

18. (1) Anapplicationto vary or terminate an order or afiled agreement may be
made to the Court by

@ a person required by the order or filed agreement to make a
payment,

(b) a parent of a child who is the subject of the order or filed
agreement,

(© a person who has the care and control of a child who is the
subject of the order or filed agreement,

(d) achild who is the subject of the order or filed agreement, or

(e the Director under the Income and Employment Supports Act on
behalf of the Government, where the Director has aright under
Part 5 of the Income and Employment Supports Act.

(2) The Court may vary or terminate an order or a filed agreement if it is
satisfied that there has been a substantial change in

@ the ability of a parent to pay the expenses specified in the order
or filed agreement,

(b) the needs of the child, or

(© the care and control of the child.
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(3) Anorder under this section may not vary an amount specified under section
6(3) or 16(5).

Appeals allowed with costsin D.B.S. v. SR.G. and in T A.R. v. L.J.W.; appeals

dismissed with costsin Henry v. Henry and in Hiemstra v. Hiemstra.
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